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TffE  BIOS  COURT  OP  DELEGATES; 
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JOSEPH  PHILUMORR. 


AtoVE&TlStlMlKM. 


JL  HE  Editor  has  to  apologise  for  some  inaccuracies  which 
he  is  fearful  will  be  found  to  have  occurred  in  thi«^  number : 
— ^he  must  rest  his  apology  on  the  novelty  of  the  undertak- 
ings—and his  own  inexperience  in  the  work  of  reporting ;— • 
allowance  also  will^  he  trusts^  be  made  for  the  labor  and  re- 
search he  has  been  obliged  to  exercise  in  collecting  some  of 
his  materials^ — and  the  difficulty  he  has  experienced  in  digest- 
ing and  consolidating  others  of  them. 

It  would  be  premature^  perhaps^  before  he  has  completed 
a  volume^  to  stated  even  briefly^  the  motives  which  have  im- 
pelled him  to  the  undertaking :  he  cannot^  however^  suffer  this 
advertisement  to  go  to  the  press  without  distinctly  explaining^ 
that^  though  he  has  selected  Hilary  Term^  1809^  as  the  period 
from  which  his  work  shall  commence^  he  has  not  on  that  ac« 
count  felt  himself  precluded  from  introducing  important  cases 
of  an  earlier  date  whenever  he  has  thought  the  opportunity 
iayourable  for  their  insertion,  and  he  has  known  the  notes  in 
bis  possession  to  be  authentic.     In  the  mode  of  doing  this, 

a 


1? 


4DT£RTI8E1C£NT. 


it  may  be^  that  he  has  rather  deviated  from  established 
usage ;  but  as  no  other  Reports  of  the  decisions  in  the  Pre- 
rogative Court  have  ever  been  published,  he  has  considered 
that  he  should  consult  the  convenience  and  advantage  of  his 
Readers  better  by  inserting  cases  of  the  description  above 
alluded  to  in  the  text,  and  next  in  succession  to  those,  in  the 
discussion  or  decision  of  which  their  authority  has  been  cited> 
than  by  printing  them  in  the  smaller  type  of  the  notes,  or 
apart  from  the  others  in  the  shape  of  an  Appendix. 

Dodars^  Commons. 
May  S8|  1816. 
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ERRATA. 

Page     5f     line      10,  for  *'  endeaTOurs,"  read  endeawur.. 

—  note  line  13,  for  "  Valier,"  read  FaUier. 

11,    —     13,  for  <'  coDcludes,"  read  conduded, 

—    18,  for  "  VaJier,"  read  VaUier. 

i7,  line  11,  for  «>  Bamaby,'*  read  Biima^y. 

69,    4,  itU  •'  or  may  be." 

8$,    S3,  for  >«  Is,''  read  woi. 

93,    15,  ide  "  was.*' 

94,    1,  for  •*  great,"  read  greater, 

133,    25,  for  ^*  Bamaby,"  read  Bwmdby. 

ISfJf  note  line  9,  for  "  the  marriage,"  read  a  marriage. 
147,    21,  insert  semicolon  after  **  the  principle,*' 

and  dde  comma  after  ^  this  case." 

153,    19,  insert  oiuf  after  ««  destroyed." 

155,  for  "  Beanchamp,"  read  Lord  Beauchamp* 

160,  last  line       for  «*  1757,"  read  '<  1754." 

162,    line       3,  insert  semicolon  after  ^*  establishes." 

170,    15,  insert  and  inteftafc  after  **  bastard." 

175, 9,  iniert  semicolon  after  <<  ilVgranted." 

182  last  line         insert  act  m  before  «'  petition." 

185  note  line    1,  for  <«  7002."  read  <«  750L" 

192,     line       8,  for  '<  u  become,"  read  beeomet. 

209,    — —     14,  for  **  sBqoam,"  read  tegtmm, 

221,    12,  for  «•  had,"  read  hane. 

228,    2,  for  "  Mr.,"  read  Mrs. 

230,    1,  for  •<  Lyttelton,**  read  tiiitetim.     . 

244,     —    22,  Insert  after  **  person,"  SeoM<ily,fA«rf<Ae^arfy« 

276,    — —    14,  after  inoontinency  dde  '*  as,"  and  insert  ikU  law  alto. 

281,    1,  for  <«  High  Court  of  Delegates,"  read  Prerogative  Cowt 

qf  Canierhny. 

96,  deU  «« ▼." 

309,    12,1 

^^     1^  \  Before  Mr.  Justice  Bayley  insert  per  Ouriam. 

406,  a.  7,  for  «•  their,"  read  the. 

412,  2,  for  <«  decisions,"  read  dicta  rf  the  Judges. 

416,  •— —    26,  for  «  evidence,"  read  case. 

501,  in  the  margin  of  this  and  the  three  following  pages  for 

«  1817,"  read  «  1812." 

502,  — —     9,  for  **  slmame,"  read  sttmame. 
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PRCROGATIYE  COURT   OF   CANTERBURY, 


1R09. 

Hilary 

ThOROLD  v.    ThOROLD.  2'erm. 

An  allegation  (a)  was  offered  to  (lie  Court  on  the  a  paper  in  the 
behalf  of  Miss  Thorold,  propounding  a  paper,  in  ^7^ift^"dmu^ 
the  form  of  a  deed  of  gift,  as  the  last  will  and  tes-  tea  to  probate. 
tament  of  her  brother,  William  Thorold,  Esq.  of 
Syston  Park,  in  the  county  of  Lincoln. 


{a)  According  to  the  practice  6f  the  Prerogative  Court,  the 
facts  Intended  to  be  relied  upon  in  support  of  any  contested 
Aoit  are  set  forth  in  a  plea,  -whtch  is  termed  an  allegation ; 
this  18  submitted  to  the  inspection  of  the  counsel  of  the  ad- 
Terse  party ;  and  if  it  appears  to  them  objectionable,  either  in 
form  or  sabstance,  thej  oppose  the  admission  of  it.     If  the  op« 
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1809.  The  adverse  party  in  the  cause  was  Sir  Thomaa 

Term.      Thorold,  Bart.,  the  father  of  the  deceased. 

The  paper  propounded  was,  in  form  and  sub«- 
stance,  as  follows : 
TaoaoLD.        '^  Be  it  known  to  all  it  may  concern,  that  I,  Wil- 
liam Thorold,  of  Syston  Park,  in  the  county  of 
Lincoln,  do  hereby  give  (after  my  death)  to  my 
''  beloved  sister,  Jane.  Thorold,  of  Syston  Park,  in 
'^  the  said  county  of  Lincoln^  the  following  estates ; 
^^  and  also,  should  all,  or  any  parts  of  these  estates, 
^  be  sold  by  me  during  my'life,  all  such  monies  aris- 
'^  ing  therefrom  aa  shall  be  placed  in  the  public 
''  funds,shall  be  at  her  disposal,  viz. 

1st,  My  third  in  the  remainder  of  the  unsold 
Ayton  estate,  in  the  county  of  Durham. 

2dly,  My  moiety  in  the  Husthwaite  and  New* 
bald  estates,  in  the  county  of  York. 

3d]y,  My  moiety  in  an  estate  at  Elmley,  in  the 
county  of  York. 

4thly,  My  estate  at  Barrowby  in  the  county  of 
*'  Lincoln. 

'^  Bthly,  My  estate  at  Carlton,  in  the  county  of 
**  Lincoln. 

"  6thly,  My  estate  at  Holbeacb,  in  the  county  of 
'^  Lincoln . 

7thly,  My  house  and  lands,  at  Derby. 
This  deed  of  gift,  in  my  own  proper  hand-writ- 
ing, was  made,  sealed,  signed  and  delivered,  to  my  ^ 
aforesaid  beloved  sister,  Jane  Thorold,  spinster,  of 
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position  goes  to  the  substance  of  the  allegation,  and  is  held 
to  be  well  founded,  the  Court  rejects  it ;  by  which  mode  of  pro- 
ceeding, the  suit  is  terminated  without  going  into  any  proof  of 
the  facts* 
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'•  Syston  Park,  in  the  county  of  Lincoln,  this  16lh  1809/ 
day  of  December,  One  thousand  eight  hundred  ^emf 
and  six,  v>^rw/ 

''  WILLIAM  THOROLD.       Thorold 
^  In  the  presence  of  TaoaoLo, 

James  Speed, 
William  ArmeB, 
Henry  Parlett." 


€€ 


€< 


Arnold  and  Burnahf,  against  the  admission  of 
the  aUegatian. 

It  is  impossible  that  this  paper  can  be  con* 
sidered  as  testamentary,  inasmuch  as  there  is  nei- 
ther executor  nor  residuary  legatee  named  in  it, 
and  it  purports  to  be  only  a  deed  of  gift ; — ^it  con- 
tains, indeed,  the  expression,  ''  I  hereby  give,  after 
my  death,"  but  it  is  not  every  paper  that  disposes 
of  property  after  death  which  can  be  considered 
as  of  a  testamentary  nature.  A  variety  of  con- 
tracts are  not  so  considered ;  settlements,  for  in- 
stance, made  in  contemplation  of  marriage^  ve 
usuaUy  to  take  place  after  the  death  qf  one  of  ^tfae 
parties,  and  have  never  been  considered  as  testa- 
mentary ;  and  yet  they  would  become  so  by  the 
same  rule,  which  would  impress  a  testamentary 
character  on  an  instrument  of  this  description.  A 
paper^  therefore^  may  dispose  of  property .  after 
death,  and  yet  not  be  entitled  to  probate.  The 
rale  18  not  universal,  but  must  vary  according  to 
the  circnmstances  of  each  case :  and  the  safest  guide 
for  the  C!ourt  will  be  the  intention  of  the  writer,  as 
evidenced  by  his  own  language ; — hew  he  calls  the 
instrument  a  deed  of  gift.   The  difference  between 

b8 
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1809.-     a  testamentary  paper  and  a  deed  of  gift  is  essential' 
term.      ^^^  obviouiB ;  the  former  is  ambulatory  till  the  death ' 
^-^f^^^^^^     of  the  testator,  the  latter  is  irrevocable.    The  ofie 
horold;  j^^^  j^^j  require'  delivery  into  the  hand  of  the  par- 
Tho&oij^i^*  ty  for  whose  benefit  it  is  intended,  the  other  does. 

In  the  present  case,  Mr.  Thorold  gives  property 
to  his  sister,  by  an  instrument  to  which  he  himself, 
tinder  his  own  hand,  affixes  the  appellation  of  a 
deed  of  gift,  virtually  declaring  that  it  was  not  to 
operate  as  a  testamentary  paper,  and  he  delivered  it 
to  his  sister  in  the  presence  of  witnesses.  If  com- 
mences not  in  the  solemn  form  usually  adopted  in 
the  inception  of  testamentary  papers,  but  in  the 
fbrm  appropriated  to  deeds  of  gift. 
'  Swinburne  {h)  distinguishes  betv^een  deeds  of 
^ift  which  are  to  take  place  as  donations  mortis 
eausdy  and  such  as  are  to  operate  as  legacies ;  and 
tSiis,  according  to  his  definition,  would  be  donatio 
mortis  causd,  over  which,  this  Court  could  enter- 
tain no  j  uri^diction . 

*  It  may  be  observed  also,  as  a  proof  that  it  was 
not  intended  to  operate  as  a  will,  that,  as  a  dispo- 
sition of  the  property  of  the  deceased,  it  is  incom- 
Jilcte,  it  only  provides  for  that  portion  of  it  which 
Was  to  arise  from  the  sale  of  certain  real  estates,  in 
his  lifetime,  and  might  afterwards  be  vested  in  the 
funds.  Of  the  remainder  there  is  no  disposition ;' 
to  that  he  would  die  intestate. 


J(fi)  t^rt  1.  sec.  7.  Swinbuftie  has  not,  perhaf^s,  etplalned 
klmselfon  this  topic  with  his  usual  perspicuity ;  indeed  it  has 
been  admitted  by  his  Editor  that  there  is  some  perplexity  in  the 
passage  to  which  allasion  is  made  in  the  argument :  he  had  ob« 
▼iously  in  his  Tiew  when  he  wHs  writing  the  several  passages  on 
^is  subject  in  the  Roman  law.  See  Digest,  lib.  39.  tit.  6.  Just. 
I.S.  tit.  7.  3 
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SiDabey  and  Adams  in  support  of  the  allegalioii. 

In  substance  the  paper  is  testamentary^  and  may 
be  so  considered  without  interfering  in  the  least 
with  the  general  propositions  laid  down  on  the 
other  side ;  indeed^  if  it  is  not  considered  as  testft- 
mentary^  it  can  have  no  operation^  for  it  is  written 
on  unstamped  paper^  and  consequently,  as  a  deed, 
would  be  a  mere  nullity ;  pnd  it  is  a  known  maxim 
of  la  w^  that  if  a  paper  would  be  ineffectual  in  one 
way^  endeavours  should  be  used  to  give  it  effect  in 
another^ "  ut  res  magis  valeat  quam  pereat ;"  inde- 
pendently of  these  considerations^  there  are  many 
adjudged  cases  as  to  the  point  at  issue. 

In  Green  v,  Prottde,  (c)  a  deed  indented  passed 
as  a  will. 

In  Rigden  v.  Vallier,  (d)  a  deed  by  which  pro- 
perty wad  granted  among  children^  was  considered 


tsoo. 

Hilary 
Term. 


,Thoboli> 
Tho&old. 


(e)  On  ejectment  on  trial  at  bar,  the  first  question  was,  whether 
there  was  a  will  or  no  will  ?  the  plaintiff  produced  a  deed,  indent* 
ed^made  between  two  parties,  a  man  and  his  son  ;  and  the  father 
did  agree  to. give  the  son  so  much,  and  the  son  did  agree  to  pay 
VQch  and  such  debts  and  sums  of  money ;  and  there  were  some 
particular  expressions  resembling  the  form  of  a  will,  as  that  he 
was  sick  in  body,  and  did  giTe  all  his  goods  and  chattels,  &c« 
but  the  writing  was  both  sealed  and  delivered  as  a  deed ;  and 
they  gave  evidence  that  he  intended  it  for  his  will,  which  thb 
Court  said  was  good  proof  of  his  will.  See  Green  ▼.  Proudiy 
lMod.\\7.  ' 

{d)  The  expressions  reported* to  hare  fallen  from  Lord  Havd^ 
'  wicke,  on  this  part  of  the  case  of  Rigden  t.  Valiery  in  2  V^ey^ 
p.  25^  are  as^  follows,  ^^  another  thing  is, — ^that  this  appdar»  to 
me  to.be  as  near  a  testamentary  act  as  can  possibly  be ;  nor ' dt> 
I  know  why  this  cannot  be  proved  as  a  will  in  the  Ecclesi^Lstical 
^CoiiTt,  notwithstanding  the  solemnity  of  the  execoiion'^by'sVal* 
-i^fnd  delivery  according  to  the  cas#  of  Kitfb'H  t«  he^^  i* 
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1800.       to  be  of  a  testamentary  nature;  and  in  this  Courts 

Termf      >^veral  papers^  styled  deeds  of  gift,  have  been  esta- 

^"^v^^     blished  as  ivills  ;  as  in  Corp  v.  Corp^  and  in  Johnson 

Thorold     y    Johnson.    With  respect  to  the  passage  from 

Thorolo.    Swinburne,  it  may  be  answered,  that  in   Smn- 

Prerog,  1780.  bume'8  time  no  testament  could  be  made  without 

an  executor :  (e)  this,  however,  is  rather  to  be  consi- 
dered as  a  testamentary  schedule,  than  a  testament, 
the  diflFerence  between  the  two  being,  that  one  ap- 
points an  executor,  whereas  the  other  is  carried 
into  effect  without  any  such  appointment.  There 
is  also  a  marked  distinction  between  an  instrument 
of  this  sort  and  a  donatio  mortis  causfi,  because, 
in  the  latter  case,  if  death  does  not  ensue,  (/)  the 
gift  must  be  returned. 

dierB  1VW  a  will  sealed  and  delirered,  and  in  a  late  case  of 
Trimmer  t.  Jackson  in  B.  R.  sent  out  of  this  court :  he  makes 
use^  indeed)  of  the  words  ^  give,  grant  and  confinn ;'  bnt  that  is 
not  material ;  and  then  says^  ^  after  his  decease  ;'  so  of  his  per* 
sonal  estate,  after  his  debts  and  funeral  paid ;  which  is  plainly  a 
testamentary  disposition,  his  whole  personal  estate  being  in  his 
power  during  his  life,  and  they  are  in  the  case  of  residuary  lega* 
tees,  so  that  it  appears  to  be  in  his  view,  as  a  testamentary  act." 

(e)  Swinburne  says,  ^^  The  executor  is  the  foundation,  the 
iubstance,  the  head,  and  indeed  the  true  formal  cause  of  the 
testament,  without  which  a  will  is  no  proper  testament,  and  by 
-  tlie  wiiich  only  the  will  is  made  a  testament."*— Swinburne,  part 
1.  sec*  3.  p.  14.  See  also  the  same  Author,  part  !•  see.  1.  p.  4.  • 
ttid  again,  see.  11.  p.  83.  and  Godolphin,  O.  L*  p.  13. 

Hie  fact  is,  the  executor  was  considered  as  analogous  to  the 
beir  (hmre$)  of  the  ciyll  law,  who  was  %o  essential  to  the  will, 
tliaf  if  no  heir  was  constituted  in  the  instrument  there  was  an 
intesta^. 

(/)  Thitf  is  cleariy  the  idea  the  Roman  law  entertained  of 
Ab  spades  of  donaHoDy  '^  mortis  caus4  donatio,  est  t^m  proj^ 
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Arnold,  in  rqply  to  the  cases.  ^^L 

Id  Greeu  v.  Prtmde  the  deceased'described  him-       Term. 

self  as  being  very  sick  iu  body ;  the  instrument^ 

therefore^  had  all  the  appearance  of  being  a  testa- 

0  _ 

mentary  act.  Thorqid. 

In  Rigden  ?•  ViUlier,  the  bequest  being  to  take 
effect  after  payment  of  funeral  expenses^  the  animus 
testandi  was  clearly  shewn. 

In  Corp  V.  Corp  the  instrument^   as  a  con  tracts 
was  considered  as  of  no  effect  in  the  lifetime  of  the 
testator^   and  a  special  direction  concerning  the* 
paper  was  given  to  his  executors  and  administra- 
tors ;  added  to  this  being  between  husband  and 

< 

wife  it  could  not  be  considered  as  a  deed  of  gift. 

Johftson  V.  Johnson  was  different  in  all  its  cir* 
cumstances ;  the  instructions  were  for  a  will^  but 
the  attorney  by  mistake  drew  the  paper  in  the  form 
of  a  deed. 

Judgment. 

Sir  John  Nicholl^ 

The  sole  question  arising  upon  the  admissibility 
of  this  allegation,  is,  whether  the  paper  propounded 
is  a  testamentary  instrument,  and  proper  to  be 
proved  as  such. 

Two  grounds  of  objection  may  be  taken^  firsts 

ter  mortis  fit  snspicionem  :  tum  quis  ita  donat,  ut,  si  quid  huma* 
niias  ei  contigisset  haberetis  qui  accipit :  sin  autem  super  Tixisset 
is,  qui  donaftt,  reciperet :  vel  si  eum  donationis  penituisset,  aut 
prior  decosserit  is  cui  donatum  «it."  lust.  lib.  %  tit.  7.  s.  1* 
In  a  subseqdeut  pa«|Mge  the  whole  doctrine  on  this  head  is 
thus  summed  up  and  expounded.  ^In  summA  mortis  caus4 
donatio  est,  cum  magis  se  quts  velit  habere,  quam  eum,  cui  do* 
net,  magisqne  eum  cui  donat,  qu4m  hsredem  suum,"  and  then  the 
framers  of  tho  institttteS|  as  if  to  adorn  and  iUustrate  the  con«. 
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ifiOPf  that  it  relates  to  real  property  only;  secondly,  fliat 

Ttfrmf  ^  declares  itself  to  be^a  deed  of  gift,  and  conse* 


Thorold 


quently,  cannot  be  considered  as  a  will. 
'  With  respect  to  the  first  point,  though  the  pro:* 
Thoroej).  perly  may  consist  wholly  of  estates,  yet  it  does  not 
appear  to  the  Court  that  they  may  not  be  estates, 
liisposable  as  personal  property :  neither  is  there 
any  thing  to  shew  that  some  of  these  estates 
may  not  have  been  sold  during  the  life  of  the 
testator,  and  then  he  expressly  directs  ^' that 
all  suck  monies  arising  therefrom  as  shall  be  vested 
in  the  funds  shall  he  at  Miss  Thorold's  disposal ;" 
these  monies,  therefore,  must  fall  under  the  de*- 
scriplion  of  personal  property. 
*  This  Court  has  always  held,  that  even  if  it 
should  be  doubtful  (g)  whether  some  part  of  the 

clasioiis  of  law  at  vhich  they  had  arrired,  introduce  iato  their 
'  work  that  remarkable  passage  from  the  Odyvse^,  in  which  Tele* 
xnachus  (iu  reply  to  a  qaestion  put  iff  htm  by  Piraeus,  whether 
he  would  wish  the  valuable  preseots  he  had  brought  with  him 
from  Lacedaemon  to  be  removed  to  the  palace  from  the  place 
where  they  had  been  deposited)  thus  expresses  himself : 

Hsipou^^  ov  yap  r  *l$freY  oirw$  Jra*  tdSe  ipyoL 

El  X5K  IftI  ftvijr^^f^  dyi^vopBf  Iv  luzyipom 

AoiipTq  Kttlvavtes  isxrpma  ifivra  iiffovrouy 

'Aurov  e^ovra  ffe  /SouAoa*  lieavpeit^tv^y^  rlvatwyhy 

ElJe  X*  hyii  rQvroiCL  fovov  xai  %%p%  ^vrevrwy 

A^  rore  f'O' %a*Voy^'  fipsiv  ifpog  ^tait^ara  ^alpwy. 

Hom.  Odyss.  lib.  17. 1.  79,  etseq. 

(g)  In  the  case  of  Darken  t.  Johnstone  by  his  Guardian^  Pre« 
rog.Trln.  Term,  1796.  Where  the  question  arose  on  the  testa- 
mentary schedule  of  John  Durkin,  and  a  considerable  degree  of 

.  uncertainty  prevailed  as  to  the  natnre  of  the  deceased's  property. 

;  TTie  Court  (Sir  W.  Wynne)  said,  An  objection  has  been  taken 
tkat  this  is  a  ceal  estnte,  iM^d  npt  within  the  juiisdictieii  pf  tiie 
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property  be  not  freehold,  it  will  grant  probatei 
and  for  this  obvious  reason^  the  probate  may  be 
necessary  for  the  purposes  of  justice,  and  no  evil 
ean  arise  from  the  grant  of  it: — ^thus,  if  Miss 
Tkorold  takes  probate  of  this  instrument,  and  all 
the  estates  aVe  real,  the  probate  of  this.  Court  can 
in  no  way  affect  them ;  but  if  any  part  should  be 
personal,  or  if  the  land  should  have  been  sold  and 
the  money  vested  in  the  funds,  for  that  part  the 
probate  ought  to  pass,  supposing  the  inatru* 
xnent  to  be  in  its  nature  testamentary  ;  besides,  ijt 
is  difficult  to  imagine  why'  one  party  should. desire 
prbbate  and  the  other  party  object*  to  it,  if  all  the 
estate  is  freehold ;  since,  in  that  case,  the  probata 
coald  have  no  effect  whatever.  There  appears, 
therefore,  sufficient  ground  in  the  present  stage  of 
the  proceedings  to  presume,  that  there  may  be 
property  to  which  the  probate  may  be  applicable ; 
but  at  the  same  time,  if  it  were  perfectly  clear  that 
there  was  no  such  property,  the  Court  would  not 
entertain  any  question  respecting  the  validity  of 
the  instrument. 

The  main  question,  however,  is,  whether  the  in* 
stru.ment  can  be  considered  as  testamentary? 

In  deciding  a  point  of  this  nature,  the  Court 
always  looks  to. the  substance,  and  not  to  the  form 
of  the  instrument;  to  the  intention  of  the  writer. 


1809. 

Term. 
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'  Court)  but  it  is  not  clear  whether  it  is  all  real  property,  or  pfo- 
pert/  held  only  for  a  term  of  years :  still  if  the  paper  tnay  kftve 

'  antf  effect  on  the  estate,  I  am  bound  to  pronounce  for  it.  This 
Court  is  not  to  judge  of  the  effect ;  and  if  it  does  not  appear 
CTidently  to  be  a  paper  only  applying  to  a  freehold  estate,  it  is 
the  duty  of  this  Court  to  establish  it. 
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1809.      and  not  to  the  denomination  he  affixes  to  it:  it  caHs 
Te^.     itself  a  deed  of  ^ift^  but  it  cannot  be  valid  as  such 


— it  is  not  upon  a  stamp — ^it  contains  no  valuable 
Thorold  consideration — ^it  might  have  been  revoked  during 
Thokold.  his  lifetime,  for  there  is  nothing  to  prevent  him 
from  selling  the  estates ;  indeed^  he  expressly  looks 
forward  to  such  an  events  for  he  directs  that  the 
monies  arising  from  the  sale  of  them  shall  be 
vested  in  the  public  funds.  This  instrument  then, 
cannot^  as  &r  as  this  Court  can  form  any  opinion, 
take  effect  as  a  deed  of  gift :  it  is  not  irrevocable, 
it  is  only  to  be  consummated  by  death — not  to 
operate  during  life ;  the  words  are,  "  I  give^  after 
my  death  .-''—death  is  the  event  which  is  to  give 
^  effect  and  operation  to  the  instrument.  Marriage 
settlements  and  contracts  are  of  a  totally  different 
nature ;  they  take  effect  during  life. 

Many  instruments  of  this  kind  have  been  ad- 
mitted to  probate.  The  case  of  Shergold  v.  SAer- 
goldy  (A)  decided  in  the  Prerogative,  is  a  stronger 
case  than  this,  because  there  something  of  a  consi- 
demtion  (viz.  sixpence)  was  given. 

In  Markvyiek  vl  Taylor,  administration  with  a 
deed  annexed  was  given  (t). 

{h)  Shergold  r.  Shergold,  Pwrog.  1714.  Dr.  Walter  Pops 
made  a  deed  of  gift  to  Ann  Shergold  to  take  effect  after  his 
death,  and  updn  delivery  of  sixpence  gave,  granted^  and  put  her 
ii^to  possession  of  all  his  estates^-^-admiuistration  was  grante4 
with  this  deed  annexed. 

(0  MarkvDkk  ▼•  Toploty  Prerog.  1722.  Markwick  made,  a 
deed  of  gift  of  all  his  estates  after  d^th,  administration  with 
the  deed  as  a  testamenti^fj  schedule  annexedi  was  decreed  by 
the  Court. 
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In  Hog  V.  Lasld^y  a  Scotch  settlement^  in  the 
form  of  a  contract^  was  admitted  to  probate  (/c). 

In  Corp  V.  Corpy  (/)  a  paper,  entitled  a  deed  of 
gift^  was  held  to  operate  as  a  will.  That  case  was 
ar^ed  at  great  length,  and  many  cases  were  cited 
from  the  common  law  to  shew,  that  a  principle 
gOYems  all  courts  to  be  astute  in  finding  out  a  mode 
of  giving  effect,  in  one  way  or  another,  to  an  in- 
strument of  this  sort.  They  all  go  on  the  prin- 
ciple, that  the  intention  of  the  party  is  the  point  to 
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{k)  Hog  T.  Lashleyy  Prerog.  178Q.  A  Scotch  settlement  iu 
the  fonn  of  a  contract,  but  to  take  place  on  the  death  of  one 
of  the  contracting  parties,  was  pleaded  in  an  allegation  as  the 
last  will  and  testament  of  the  party  deceased — ^it  was  objected 
that  the  instmment  was  not  in  its  nature  testamentary — ^but  the 
objection  was  OTer-ruIed  and  the  allegation  admitted  to  proof. 

(0  Corp  T.  Corp^  Prerog.  1793.  In  this  case  the  deed  was  not 
to  take  effect  on  the  death  of  the  writer^  bnt  on  another  contin- 
gency, yiz.  the  death  of  the  wife's  mother,  or  the  sale  of  a  cer- 
tain estate — ^it  was  entitled  ^^  a  deed  of  gift ;"  the  obli^tory 
part  was  in  the  following  terms,  ^^  By  this  deed  I  bind  myself  to 
giro  to  my  wife,  either  upon  the  demise  of  her  mother,  or  the 

tale  of  the  Yorkshire  estate,"  &;c.  Sec ahd  it  concludes, 

^^  I  do  therefore  hereby  ordain  that  my  executors,  administra- 
tors and  assigns,  consider  this  deed  as  the  most  solemn  obliga- 
tion, in  confirmation  of  which  I  set  my  hand  and  seal."  Thia 
paper  was  directed  to  Mrs.  Moore ,  the  wife's  mother.  The 
cases  cited  in  argument,  were  Rigden  t.  VaUery  %  Vesey,  253. 
KUieU  T.  Lee^  Hobart,  312.  Rotbc  t.  Treemainy  2  W.  Wilson, 
75.  CroodiiUh  T.  fiat%,  Cowper,  375.  Oreen  ▼.  Proude^  1  Keble, 
(Mod.  117.)  Wman  y.  JViUati^  Chan.  Cases,  208.  Johmon^. 
Johmany  Prerog.  1780. 

The  Court  said,  <<  that  it  had  been  laid  down  in  GoodtUk  T. 
SaUeyj  and  also  in  the  case  in  the  U,  Wilson^  that  the  instm* 
ment,  if  It  cannot  operate  in  one  form,  mAy  in  another,  and 
Oat  it  was  the  duty  of  the  Court  to  gire  it  effect. 
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be    looked    to^  and   not    the  form    of  the  in- 
struraent. 

In  the  present  case^  there  is  not  so  much  difficul- 
ty as  there  has  been  in  others  which  have  been  de- 
cided. Nothing  could  give  this  instrument  opera- 
tion as  a  deed  of  gift ;  it  is  expressly  a  gift  to  take 
place  upon  the  testator's  death.  I  have  no  hesita- 
tion therefore  in  admitting  the  allegation  to 
proof. 


An  anfinUbed 
j^nd  unexecut- 
ed paper  esU- 
bliahed  at  a 
wUl. 


ScoTT  V.  Rhodes. 

Thomas  BURCHALL,  one  of  the  clerks  of 
the  Bank  of  England^  was  found  dead  in  his  bed- 
room^ on  the  morning  of  the  8th  of  September^ 
1807^  having  gone  to  bed  on  the  preceding  even- 
ings apparently  in  perfect  health. 

In  a  box^  in  which  the  deceased  was  in  the  habit 
of  keeping  papers  of  moment  and  concern^  were 
found  four  testamentary  writings^  of  the  following 
import. 

(D.)  A  will,  dated  August  17,  1793,  regularly 
executed  and  attested,  by  which  he  bequeathed  to 
his  wife  2,000/.  4  per  cents,  for  life ;  1,000/.  of 
which  are  to  remain  at  her  disposal,  and  of  the 
other  lOOOZ.  500Z.  to  go  to  Mrs.  Wliinnell,  his 
wife's  sister ;  200Z.  to  Mrs.  Scott,  his  wife's  other 
sister,  or  if  she  died  first,  to  John  Scott,  her  hus- 
band, and  to  their  three  children  1002,  each,  and 
appointed  Mrs.  Whinnell  and  Mr.  Scott  executors. 

(C.)    A  will,  dated  Oct,  5,  1805,  regularly  exuh 


PREROGATIVE  COURT  OF  CANTERBURY. 


n 


€€ 


€< 


ctited  and  attested,  by' which  he  left  all  his  pi'oper- 
ty  to  his  wife  for  her  life ;  at  her  decease,  one  half 
of  the  property  in  the  funds  to  be  at  her  own  dis- 
posal ;  the  other  l^alf  to  go  to  her  sister  Mary 
Scott,  wife  of  John  Scott,  her  children,  and  their 
heirs  for  ever.  John  Scott  and  his  son  BenjanHii 
to  be  the  executors. 

(A.)    A  paper,    in  the  hand-writing  of  the  de- 
ceased,   of  which  the  following  is  a  copy  : — 

'^  This  is  the  last  will  and  testament  of  me,  John 
'^  Burchall,  late  of  Old  Gravel  Lane,  now  of  King 
David  Lane,  in  Shadwell,  in  the  county  of  Mid- 
dlesex, gent. 
'^  First,  I  recommend  my  soul  into  the  hands  of 
*'  Almighty  God,  through  the  merits  of  my  merciful 
"  Redeemer,  the  Lord  Jesus  Christ ;  and  as  to  my 
"  worldly  goods  and  estate,  I  dispose  of  them  as 
"  follows : — 

'^  I  first  desir^my  just  debts  and  expenses  attend- 

« 

ing  my  decease,  shall  be  duly  paid ;  I  then  leave  to 
my  dear  sister  Mary  Scott,  wife  of  John  Scott,  (a) 
of  Worship  Street,  Pinsbury,  the  one  half  of 
"  whatever  I  may  die  possessed  of  in  the  public 
''  funds,  and  to  her  heirs  for  ever.  From  the  other 
''  half,  it  is  my  wish  that  one  hundred  pounds  ster- 
^  ling  shall  be  raised,  which  I  leave  to  Mr.  John 
Scott,  as  aforesaid ;  the  residue  of  my  property  in 
the  funds,  I  leave  to  be  equally  divided  between  the 
three  children  of  the  said  John  and  Mary  Scott,-~ 

*'  John  William — ^ Scott,  "Benjamin  Whinnell 

'^  Scott,  and  Elizabeth  Scott,  and  to  their  heirs  for 
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{ay  His  wif«.  bad  died  subseqneat  to  the  data  of  €. 
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1800.       ''  ever.     All  the  rest/  residue  and  remainder  of  my 

Ht/arjf      i€  property,  whether  real  or  p^sonal,  in  possession 

v,^v*%^     '^  or  reversion,  I  leave  to  John  Scott,  to  his  heirs  for 

Scott      '^  ever,  and  I  hereby  constitute  the  said  John  Scott 

Rhodes.     '^  *^^  Benjamin  Whinnell  Scott,  the  executors  of 

'^  this  my  last  will  and  testament. 

'^  In  witness  whereof^  I,  the  said  testator,  John 
''  Burchall,  have  hereunto  set  my  hand  and  seal, 
"  the-^ —  day  of  August,  One  thousand  eight  hun- 
'^  dred  and  seven. 


Signed,  sealed,  published  and  declared 
by  the  said  testator,  John  Burchall, 

'^  as  for  his  last  will  and  testament,  in 
the  presence  of  us,  who  in  his  pre* 
sence,  at  his  request,  and  in  the  pre- 
sence of  each  other,  have,  as  here- 
unto, set  our  hands,  as  witnesses.         L.  S." 


ft 
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(B.)  A  paper,  in  substance  of  nearly  similar 
import  to  A.  and  labouring  under  precisely  the 
same  imperfections  in  point  of  form,  inasmuch  as  it 
was  not  signed,  and,  had  a  clause  of  attes-* 
tation,  but  was  not  witnessed.  This  paper  was  also^ 
throughout,  in  the  hand- writing  of  the  deceased. 

(A.)  was  propounded  as  containing  the  last  will 
and  testament  of  the  deceased,  by  Mr.  Scott,  the 
executor  named  in  that  paper.  It  was  opposed 
by  Ann  Rhodes,  the  cousin-german  and  one  of 
the  next  of  kin  to  the  deceased,  who  prayed  the 
Court  to  pronounce  for  an  intestacy. 

In  support  of  paper  (A.)  several  witnesses  were 
examined^  who  deposed  in  strong  terms^  to  the 
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unvarying  afiSeetioln  thfe  cteceased  entertained  for      .I809. 
Mr.  Scott  and  bis  family,  (who  were  his  wife's      rer«f 
oearest  relations)  and  to  ^teclnrations  repeatedly     ^^^^^^-^^ 
made  by  him  of   his    idtipntion  of  bequeathing      ^^^^^^ 
bis  property  to  them.  Rkodm. 

To  account  for  the  unfinished  state  of  the  paper, 
Charlotte  Milnes,  who  lived  in  the  neighbourhood 
of  the  deceaisec^  and  vrtio  used  to  come  every  morn- 
ing to  do  his  household  work  and  return  to  her 
ifwn  home  at  night,  deposed  in  substance  as  fol* 
lows : 

r 

That  the  de<^eased  bad  no  (6)  business  whatever  of 
his  owii,  but  was  in  the  habit  of  doing  any  little 
¥rlriting,  silch  as  making  out  bills  and  writing  \eU 
ters  for  persons  who  could  not  write.  That  about 
ten  days  or  a  fortnight  b^ore  his  death,  she  ob* 
served  him  employed  in  writing  that  which  she 
supposed  to  be  hb  will :  that  he  had  the  whole  leaf 
of  the  table  up,  and  had  several  writings  on  large 
sheets  of  paper  before  biro,  quite  unlike  bills  or 
letters :  that  he  desired  the  defendant  to  tell  Mr. 
Raffle,  (for  whom  he  was  in  the  habit  of  writing 
letters,)  if  he  should  call,  that  he  the  testator  was 
out,  and  at  the  same  time  said,  that  he  was  so 
mudi  taken  up  vrith  other  people's  concerns,  that 
he  could  not  do  what  he  had  to  do  for  himself;  and 
Memed  rather  soured  in  his  temper,  and  the  daugh- 
ter of  Mr.  Raffle  having  accordingly  called  that 
l^ftemooni  the  deponent  told  her  the  testator  was 
*notat-home« 

(6)  This  most  be  uaderstood  with  reference  to  pri?ate  busi« 
ness,  «8  he  was  in  daily  attendance  at  the  Bank,  where  he  trans^ 
acted  baslnesi  as  one  of  the  clerks. 
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That  the  deceased  continueid  writing  for  sonre 
considef*ab]etime^  for^he  was  extremely  islld^^  and 
always  made  a  draft  of  what  be  wrote,  but  as  sha 
cannot  wrke  she  k  Unable  to  depose  with  certainty; 
though  she  does  verily  believe  that  it  wfts  in  wnt* 
ing-.  his  will  that  he  was  at  such  time  employed : — 
*  That  on  the  Mondai)  next  before  ^i^.Wediie^if 
bti  which  the  deceased  died,  she  a'gain  saw  him 
ivfi ting/ with  thie  s^me  kind  of  papers  before  him> 
^nd^he  verily  befieves  that  he  was  tWn  complet* 
ing  his  will^  but  •cannot  depose  with  certainty 
theretOL 

That  on  ihiA  ni^ht  before  the  decesls^  died,  h^ 
being  then  very  well  and  quite  cheerful,  toW  the 
deponent  that  he  meant  to  go  the  next  day  to  Apo^* 
th^cary's  Haill,  and  IVould  make  it  m  his  way  to 
eall  On  Mr.  Scott,  TJ^kam  he  wished  very  much  to  see. 

That  the  testator  died  quite  suddenly,  for  he  had 
hot  been  confined  by  any  illness^  and  on  the  very 
day  preceding  his  death  he  was  in  good  bc^th  and 
spirits,  and  walked  out  as  usual  in  the. fields  toward! 
Whitechapel,  and  in  the  evening  she  left  him  about 
half  past  nine  as  usual. 

She  then  proceeded  to  detail  the  circiAastances 
of  her  finding  him  the  next  morning  dead  in  his 
foed-room,  but  dressed,  and  concluded  by  saying, 
that  she  verily  believed  that  the  deceased  was  by 
'his  sudden  death  deprived  of  carrying,  his  inten- 
tions into  efibct  by  a  formal  execution  of  his  will, 
for  she  has  not  the  least  doubt  but  that  if  be  had 
called  upon  Mrs.  Scott  on  that  day,  he  would  have 
put  a  finisli  to  his  will  by  executing  the  same. 

Swabetf  and  Adams  in  support  of  the  paper. 
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Arnold  and  -t— ^^ —  for  the  next  of  kin.     ,  }^^' 

Hiiary 
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SiE  John  NiCHOLLi 

In  support  of  this  paper  th^  executor  has  plead- 
ed, and  fully  proved,  that  the  deceased  entertained  Rhodes. 
the  greatest  regard  for  Mary  Scott,  viho  ivas  his 
wife's  sister,  aiid  her  husband  John  Scott ;  that  he 
had  declared  that  it  was  owing  to  the  advice  of  John 
Scott  that  he  had  acquired  hiis  property,  and  that 
after  the  death  of  his  Wife  he  had  Irepe^tedly  liaid, 
that  Mary  Scott  and  hisr  children  and  John  l»hould 
have  all  that  he  had;  other  declarations  even 
stronger  than  these  are  spoken  to.  It  also  appears 
that  he  kept  up  no  intercourse  with  his  own  re- 
lations, that  he  never  mentioned  any  relations, 
and  possibly  did  not  know  that  h6  had  any  living. 

It  is  the  less  necessary  to  4weU  upon  this  part  of  the 
evidence,  because  there  are  acjis  of  the  deceased, 
before  the  Court,  which  always  afford  mor^  satisfac* 
tory  proof  of  testamentary  intention,  than  declara- 
tions. Declarations  may  be  loosely  made,  and  are 
always  liable  to  be  misapprehended  or  incorrectly 
represented. 

On  the  17th  of  April,  1793,  the  deceased  exe- 
cuted a  will,  in  which  bis  wife  and  her  relations 
were  the  sole  objects  of  his  bounty,  and  there  is  no 
mention  of  any  relations  of  his  own^ 

On  the  7th  of  October,  1805,  he  made  another 
will ;  by  this  the  whole  of  his  property  was  given  to 
his  wife  for  life ;  half  to  be  at  her  disposal,  the  other 
half  Xj^Mary  Scott ^  John  Scott^  and  their  children. 
In  November,  1805,  the  wife  is  stated  to  have 
died ;  this  naturally  led  to  a  new  will ;  and  from  the 

VOL.   I,  c 


I 


Scott 


18  CASES  DETERMIN£D  IW  THE 

1809«       contents  of  the  former  wills  it  would  be  probable 
7W^      that  John  and  Mary  Scott  and  their  fiimily  would 
be  the  parties  solely  benefited. 
'iy  It  is  pleaded  that  in  1807^  the  deceased  prepared 

Rhodes,  the  paper  B.  as  a  draft  for  the  present  will ;  it  ir 
indeed  for  the  most  part  word  for  word  the  same  as 
•the  instrument  propounded ;  the  ^nly  evidence  ap- 
plying to  it  is^  that  it  is  in  the  handwriting  of  the 
deceased  :  it  is  dated  in  1807 ;  but  in  what  month  of 
that  year  it  was  written  the  paper  does  not  import ; 
not  even  whether  it  was  prior  or  subsequent  to  the 
instrument  now  propounded.  That  it  was  the  draft 
of  his  will  is  by  no  means  made  out ;  nor  is  it^  I  thinks 
at  all  probable  that  it  should  have  been ;  it  is^  if  any 
things  more  formally  prepared  than  B^  and  there  is 
a  bequest  over  of  the  residue  to  the  children  in  these 
words : — '^  All  the  rest^  residue^  and  remainder  of 
my  property^  whether  real  or  personal^  in  posses* 
sion  or  reversion^  I  leave  to  the  said  John  and  his 
heirs  for  ever^  and  in  the  event  of  his  previous  de- 
'^  cease,  to  his  said  children  as  above/  or  the  survi- 
''  vors  of  them^  or  their  heirs  fcMrever/*  These  lat- 
ter words  are  omitted  in  the  paper  propounded^ 
and  it  is  not  probable  they  would  have  been  omit« 
ted  if  B.  had  been  the  draft  of  it. 

B.  then  is  not  only  the  more  full  of  the  two^  but 
if  any  thing,  the  more  formal ;  it  is  written  as 
fairly^  it  has  paper  on  a  wafer  both  for  the  deceased 
and  the  witnesses  to  seal ;  it  is  in  every  respect  an 
instrument  prepared  and  ready  for  execution,  and 
varying  in  some  degree,  it  should  seem,  as  if  it  was 
hot  intended  as  a  duplicate.  It  would  therefore  be 
extremely  difficult  to  ascertain,  if  it  were  necessary^ 
which  of  these  two  papers  was  last  written. 
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intentions  of  the  deceased,  up  to  August  1807 ; 
and  as  far  as  evidence  of  this  sort  can  go,  they  do 
most  forcibly  support  the  instrument  propounded.     Rhodes. 

But  evidence  of  this  sort,  however  strong;  is  not 
stifficient.  The  paper  propounded  was  manifestly  in- 
tended to  be  executed  by  being  subscribed,  and  to 
be  attested  by  witnesses.  And  however  clear  the 
proof  may  be  that  at  the  time  the  deceased  wrote 
this  paper  he  intended  so  to  dispose  of  his  property 
by  will,  yet  it  being  equally  clear  that  in  order  to 
give  effect  to  the  instrument  he  intended  to  do  the 
further  act  of  signing  in  the  presence  of  witnesses, 
the  law  requires  it  to  be  shewn  why  the  further  act 
vlras  not  done. 

Only  one  witness  has  been  examined  to  these  im- 
portant facts ;  but  if  that  witness  is  to  be  believed^ 
and  there  is  nothing  to  discredit  her,  she  proves  a 
case  much  more  favourable  to  the  support  of  the  pa- 
per than  the  plea  itself  And  from  the  testator's 
litfbit  it  is  not  probable  that  more  witnesses  could 
have  been  produced  to  this  part  of  the  case.  She 
s^vs  that  the  deceased.had  no  business  of  his  own  ; 
and  yet  from  his  conversation  it  was  only  on  his 
own  affairs  that  he  was  employed^  and  therefore  it 
is  probable  that  it  was  about  his  will.  The  descrip^ 
tion  of  the  size  of  the  paper  agrees  with  these  in- 
struments, and  confirms  their  identity.  The  time 
of  writing,  which  was  ten  days  or  a  fortnight  be- 
fore his  death,  corresponded  with  the  date  of  the 
paper  A.  which  was  in  August 

The  last  time  when  dhe  saw  him  writing  wa9  on 

eg 
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1 800.      the  Monday  next  before  the  Wednesdinf  on  whfcb 

q^^,^^      he  died ;  and  whether  he  was  then  quite  complete 

^-^^^'^^'^^^     ing  A.^  or  whether  (which  is  more  probable)  he 

^^"       was  then  writing  B.,  it  brings  the  act  down  iBUeh 

Rhodes.^  nearer  to  the  deceased^s  death  than  is  stated  in  the 

plea(a). 

My  predecessors  in  this  place  have  held  the  mic 
strict  that  the  proof  must  shew  a  continuance  of 
intention^  and  that  the  deceased  was  prevented 
from  completing  the  instrument^  by  the  act  of 
God :  it  ii^  my  duty  to  tread  in  their  steps^  and  to 
adhere  to  those  principles  which  they  have  laid 
down.  I  am  not  at  liberty  to  depart  from  them  in 
any  instance  if  I  were  so  inclined ;  but  there  is  no 
point  upon  which  I  should  be  less  inclined  to  do  it^ 
than  upon  that  now  under  consideration.  I  am 
strongly  impressed  with  the  necessity  of  applying 
the  rule  strictly^  and  wijth  firmness. 

In  this  case  it  may  be  said^  that  on  the  Tuesday 
the  deceased  was  well^  walked  out^  and  would  have 
executed  his  will ;  but  the  continuance  and  pro- 
gress of  his  intention  is  proved^  and  the  presump-  . 
tion  of  abandonment  is  repelled  by  what  the  wit- 
ness states^  ''  that  on  Tuesday  night  the  deceased 

(a)  This  cause  first  came  before  the  Court  in  Trmiftf  Term^ 
1808,  when  the  admissioa  of  the  aUegation  propounding  paper 
A.  w|is  opposed,  and  the  then  Judge  •f  the  Prerogatire  Court, 
(Sir  WiUiamJVtfime^)  after  staling  how  stridlj  he  held  to  the 
rule  he  had  always  endeaToured  ta  enforce  as  to  the  execution 
of  testamentary  papers,  where  formal  execution  appeared  to 
haTe  been  intended,  expressed  nevertheless  his  opinion  that  if 
the  facts  laid  in  the  allegation  should  be  proved,  the  instrument 
would  be  entitled  to  be  established  as  the  last  will  and  testament 
of  the  deceased. 


Scott 

V. 
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said  he  should  call  on- Mr.  Scott  the  next  day,  and  1800. 
wished  much  tb  see  him.  Now,  connecting  this  Term. 
with  the  fieict  that  the  two  former  wills  were  exe- 
cuted at  Mr.  Scoff's  house,  that  this  instrument 

m 

was  4inly  completed  on  the  day  before,  and  that  he  Rhodes.  , 
was  anxious  to  see  Mr.  Scott,  is  it  not  highly  pro- 
bable that  his  purpose  was,  on  the  very  next  day 
to  go  to  Scott  to  execute  this  will  ?  and,  dying  sud- 
denly before  the  next  day,  this  comes  up  strictly 
to  the  case  of  the  execution  being  prevented  by  the 
act  of  God. 

It  might  be  conjectured  that  the  deceased  got 
up  early  the  next  morning  (which  from  the  cir- 
cumstances he  appears  to  have  done)  in  order  to 
go  to  Mr.  ScotVs  before  he  proceeded  to  his  accus- 
tomed occupation  at  the  Bank ;  this,  however,  would 
be  mere  conjecture. 

Upon  the  whole,  there  being  such  clear  proof  of 
long  intention  to  give  the  whole  of  his  property  to 
this  family — not  the  slightest  appearance  of  any 
intention  to  benefit  his  relations — no  ground  to 
suspect  any  hesitation  or  doubt  in  the  deceased's 
mind,  the  will  having  been  prepared  for  execu- 
tion so  short  a  time  before  his  death,  and  the 
continuance  of  intention  being  brought  down  to 
the  very  day  when  the  act  of  God  intervened  and 
prevented  the  execution  of  the  instrument  I  think 
that  I  am  departing  from  no  principles  which  have 
governed  this  Court,  in  pronouncing  this  paper  to 
be  the  will  of  the  deceased ;  and  I  do  accordingly 
pronounce  for  it. 


I 


I     > 
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i8p^'  Ryuies  V.  CtiAaxjBOif. 

Hilary       v. 

Term.      JLUKE  HALL  put  a  period  to  his  existence  on 
the  21  St  of  May y  1804,  having  been  deranged  in 


Pf<>^a*«.2f  *  his  intellects  for  the  last  twelve  months  immediate- 
Jn  p«»cii,  and  ly  preceding  his  death ;  probate  was  taken  of  h» 
been  In  posses-  will,  and  four  codicils,  bv  Clarkson,  one  of  the  e»- 

sion  of  the  Ex-  ^  ,oa^ 

ecntornp.       ecutors.  on  the  llthof  September,  1804. 
pars,  called        On  the  2&th  of  JuTie,  1808,  Rymes,  acnothcr  of 
▼oked.  the  executors,  called  in   this  probate,    and  cited 

Clarkson  to  shew  cause  why  the  second  codicil  writ- 
ten in  pencil  should  not  be  revoked ;  Clarkson  de* 
clined  contesting  the  suit,  but  the  codicil  was  pro* 
pounded  in  an  allegation  by  Joseph  Hall,  a  legatee, 
under  the  instrument. 

This  allegation  pleaded  in  substance, 

1st,  The  death  of  Luke  Hall,  and  then  enume- 
rated tb^  several  relations  entitled  in  the  distribu- 
tion of  his  property,  if  he  had  died  intestate,  but 
stated  that  he  had  left  a  will  and  four  codicils. 

^ndh/j  That  the  deceased,  several  years  previous 
to  his  death,  took  his  niece,  Sarah  Vowell,  to  live 
vnth  him.  That  Sarah  Vowell  intermarried  with 
Richard  Clarkson,  in  1800.  That  from  that  pe- 
riod the  deceased  principally  resided  at  or  near  the 
house  of  Richard  Clarkson,  at  Kingston ;  and  that 
about  twelve  months  before  his  death  he  was  at- 
tacked with  a  depression  of  spirits,  and  then,  for 
the  first  time,  shewed  symptoms  of  derangement. 

3dly,  That  sometime  between  the  27th  of  March 
1800,  (being  the  date  of  the  first  codicil,)  and  the 
commencement  of  the  deceased's  derangement,  he 
did,  with  his  own  hand,  write  in  pencil  the  very 
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codicil  propounded,  and  at  the  time  of  his  writing       isoo. 
it  was  of  sound  and  disposing  mind«  j^J^^ 

4tthly,  That  before  the  executor  took  probate  of   ^-^"v-^^ 
the  ¥FiII  and  four  codicils^  a  true  copy  of  the  second        ^^ 
codicil,  duly  coUafetd^  was  made  and  deposited  in   Cr.A£X8oir. 
the  registry. 

bihfy.  That  when  Clarfcson  applied  for  probaCe^ 
as  executor,  he  was  advised^  that  in  consequence  of 
the  informal  manner  in  which  the  said  codicils  were 
written,  the  consent  of  JosejA  Hall^  Nathaniel 
Hall^  and  Sarah  Oarkson^  respectively  mentioned 
in  the  codicil  in  pencil^  was  requisite  preirioiis  to 
obtaining  probate,  and  he  accordingly  applied  to 
Joseph  Hall  and  Samb  Clarkson  for  their  consent, 
and  that  Sarah  Clarkson^  then  in  the  presence  of 
Richard  Clarkson  her  husband^  assuved  Joseph 
Hall  that  the  codicil  and  memorandum  in  pencil  had  . 
been  written  by  the  deceased  long  prior  to  his  hay* 
ing  shewn  any  symptoms  of  mental  derangement, 
find  declared^  that  she  had  frequently  seen  the 
9qiU  and  co^Ueils  prior  to  that  tkme  ;  and,  as  she  ob- 
served  the  codicil  to  be  lanitten  in  peneH,  had  ad' 
vised  the  deceased  to  send  the  same  to  his  attorwy, 
4o  have  them  more  formally  toritten  ;  and  she  fur- 
ther declarad^  and  has  frequently  declared  to  others, 
that  the  deceased  was  perfectly  sensiUe  at  the  time 
be  wrote  the  codicil  and  memorandum  in  pencil. 

That  Joseph  Hall  and  Sarah  Clarkson  executed 
proxies,  whereby  they  consented  that  the  probate 
of  the  codicil  and  memorandum  in  pencil  should  be 
grantedto  Oarksou,  with  the  will  and  the  other 
codicils,  and  that  Nathaniel  Hall  being  abroad,  a « 
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1800.      decree  issued  a^inst  him,  to  shew  cause  why  the 
Term.      probate  should  not  be  granted  to  Clark«on. 


Rymes 

V, 


That  Rymes  and  Clarkson  had  respectively, 
since  the  grant  of  the  probate,  and  before  Pebru* 
Clausov.  ary  1806,  when  the  Master  of  the  Rolls  delivered 
his  opinion  on  the  construction  of  the  second  codi* 
ciL  in  a  suit  instituted  on  behalf  of  the  children  of 
Joseph  Hall  against  Richard  Clarkson,  for  the 
recovery  of  their  legacies,  on  various  occasions 
spoken  of  the  second  codicH  in  pencil,  as  the  act  of 
the  deceased  wlUle  he  was  of  sound  mind. 

I%e  wiil  btnre  date  the  lOth  of  March,  1798,  and 
.was  regularly  made  and  attested  by  two  witnesses. 
By  it  the  testator  bequeathed  a  variety  of  legacies  to 
his  numerous  relations  and  friends,  of  which  it  will 
not  be  necessary  for  the  purposes  of  the  subse* 
quent  argument  to  enumerate  more  than  the  fol- 
lowing, ''  Item,  I  give  and  bequeath  to  my  bro- 
ther Joseph  Hall,  of  the  city  of  Bristol,  in  consi- 
deration of  his  having  a  large  family,  100(M.  Item, 
I  give  and  bequeath  unto  each  of  the  children  of 
*'  my  brother  Joseph  Hall,  who  shall  be  living  at  the 
*'  time  of  my  decease,  6(M." 

He  left  his  niece  ^'  Sarah  Vowell  (who  had  since 
'^  become  Mrs.  darkson,)  10002.  and  also  appointed 
'^  her  residuary  legatee.  His  brother  William  Hall, 
^'  John  Olding,  (a)  banker,  and  Samuel  Ryines, 
''  were  the  executors.'' 

I%e  toiU  also  contained  a  provision  ^'  That  if  by 
any  unforeseen  event  his  estate  and  effects  should 
not  be  competent  to  answer  and  pa^  all  the  le^r 

(a)  Jobn  Olding  died  before  this  suit  was  instituted. 


it 
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C1C8  tberein  befoire  given^  that  then  and  in  such       i^?«  ^ 
case  each  and  every  of  the  legacies  should  sustain      Term. 


a  proportionate  loss  or  diminution^  upon  their 
*'  several  and  respective  legacies."  ^^ 

^  The  first  codicil  was  of  the  27th  of  May,  1810,  Clabkww, 
By  this^  amongst  other  small  bequests,  an  addi- 
tional legacy  of  5002.  was  given  to  his  brother  Jo- 
seph Hall ;  and  Richard  Clarkson  was  appointed 
one  iA  his  executors,  in  the  stead  of '  William  Hall. 
This  instrument  was  signed  and  sealed,  but  not 
attested. 

7%e  second  codicil,  the  subject  of  the  present  li^ 
tigoHon,  was  written  in  pencil,  at  the  foot  of  the 
first,  and  was  as  foUows :    - 

Instead  of  leaving  2000/.  to  my  brother  J. 
personally/ 1  wish  to  leave  the  same  sum  to  him 
iHid  his  children.  N.  Hall's  legacy  of  5002. 1  wish 
to  leave  to  my  brother  D.  Hall's  children,  after  the 
'^  decease  of  N.  H.  and  his  wife.  Instead  of  1000/. 
^'  to  Mrs.  C.  as  in  my  will,  I  wish  to  leave  30002.  in 
'*  trust  for  the  use  of  Mr.  and  Mrs.  C.  during  life, 
'^  and  at  their  decease  to  be  equally  divided  among 
''  their  surviving  children,  at  the  same  time  leaving 
^'  Mrs.  C.  residuary  legatee." 
This  was  neither  signed  nor  dated. 
The  third  codicil  was  in  the  hand- writing  of  the 

deceased,  and  thus  expressed : '^  I  know  my 

dear  niece  Mrs.  Clarkson  will  scrupulously  attend 
to  every  request  of  mine  respecting  the  disposal  of 
my  property,  as  though  mentioned  in  the  body  of 
^'^  my  will :  it  is  my  wish  that  mourning  rings  maybe 
'^  sent  to  those  friends  that  she  knows  I  valued  and 
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1S09.      '^  lived  in  habits  of  intimacy  with,  such  as  my  friendir 
Term.      "  Mr.  and  Mrs.  Olding,  Mr.  and  Mrs.  Martin,  my 


tt 


partners,  with  their  wivQs,  Mr.  Samuel  Shaw,  $c. 
YMp  cc  ^uj  jj  jg  further  my  request,  that  if  Miss  Sarafar 
Cx^EE9oir.  ''  Reeve  should  be  living  at  the  time  of  my  deeeftse,. 
"  Mrs.  C.  would  give  her  a  sum  not  exceeding  50^: 
''  and  that  to  depend  on  her  situation  and  character 
'^  at  the  time.  And  I  further  hope  and  depend  on  it>. 
'^  that  Mrs.  C.  will  be  kind  enough  to  occasionally 
see  that  my  unfortunate/itt/e  child  Marianne  Wall^ 
is  taken  proper  care  of,  and  educated  in  «uch  b 
manner  as  to  become  an  useful  member  of  society,, 
and  that  she  is  placed  in  proper  hands :  if  the  mo- 
ther conducts  herself  virtuously  and  \ifell,  she  is  the 
fittest  person  to  have  the  care  cdf  her,  but  by  no 
^^  means  otherwise.  Should  the  interest  of  the  pro- 
''  perty  I  have  left  the  child  not  be  adequate  to  her 
"  support,  I  doubt  not  Mrs.  C.  will  with  pleasure 
contribute  something  more  towards  her  support^ 
rather  than  have  the  principal  broke  in  upon.  I 
expect  and  hope  my  dear  Mrs.C.  will  f^ave  at  least 
three  thousand pound8,9if ter  all  my  debts  and  lega- 
cies  are  pajd ;  with  my  best  wishes  for  her  happi* 
ness,  and  that  of  her  dear  partner  and  chUdren^ 
I  sign  this. 

"  18th  March,  1808.  L.  Hai^l." 

7%e  fourth  codicil  left  1000/.  consols,  in  trust, 

to  the  executors,  for  Marianne  Wall,  which  if  she 

» 

died  before  she  attained  the  age  of  21,  was  to  fall 
into  the  residue ;  it  concluded  thus : — '^  I  declare 
"  this  to  be  a  codicil  to  my  will ;  witness  my  band 
"  this  iStb  day  of  May,  1802.  L.  Hau.." 
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At  the  bottom  of  it  was  written  in  ink^  ''^^I  had  left       i^o. 

Marianne  Wall,  mother  of  th(^  above najqed  child,       j^. 

a  legacy,  but  have  since  cancelled  it,  finding  her     \^^^^^^ 
''  conduct  to  be  such  (from  a  dreadful  habit  of  lying        ^^ 
*'  which  she  has  contracted,  &c.)  as  to  render  her  un-  .Clajwov. 

worthy  of  my  esteem,  and  it  is  my  wish,  if  possible, 

to  keep  her  ignorant  as  to  the  residence  of  her 

child  that  she  may  never  have  the  least  infliience 
^'  over  her/'     And  then  followed  in  pencil,. 

Instead  of  the  above  one  thousand  consols,  tp 

be  one  thousand  pounds." 

Adams  and  Bomaby  in  ofpontixm  to  the  allega- 
tion. 

The  question  at  issue  is  whether  this  paper  is  de* 
']iberative,  or  dispositive  ?  on  the  face  of  it  it  ap- 
pears to  have  been  intended  as  a  mere-memcwan- 
dum ;  and  this  idea  of  its  character  in  confirmed  by 
the-  deceased's  habits  of  business  and  regularity, 
which  are  clearly  evidenced  by  the  several  testa- 
mentary instruments  before  the  Court.  Besides^  the 
paper  itself  contains  no  dispositive  wcnrds  ;  ■  it  mere- 
ly expresses  a  wish ;  whereas  in  all  his  other  testa- 
mentary writings  there  are  the:  words  '^I  give  and 
bequeath/'  A  simple  wish  can  never  have  the  ef- 
fect and  validity  of  a  bequest.  The  codicil  too  is 
imperfect ;  it  has  neither  date  nor  signature ;  it  con- 
tains only  the  initials  of  the  names  of  those  persons 
whom  it  is  supposed  the  testator  intendod  to  bene- 
fit ;  in  this  also  the  contrast  is  striking,  for  all  the 
other  codicils  are  dated  and  signed.  Add  to  this 
too,  it  is  written  only  in  pencil. 

Court.— ''What  would  be  the  efieet«f  it,  shoul  ^ 
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i«)9.      it  \^  proved  that  this  paper  was  written  at  the  same 
Term,      time  with  the  pencil  memorandum  in  the  third 

^"^^^^^^^    codicil?" 
Rtmeb 

Clahjuok.  ArgumcTU  resumed. 

Even  then  it  would  be  liable  to  all  the  objections 
arising  from  its  obvious  imperfection.  Besides^  we 
are  given  to  understand,  that  a  question  is  now 
pending  before  the  Court  of  Chancery  for  the  pur- 
pose of  ascertaining  whether  these  legacies  are  ac- 
cumulative ;  and  if  the  Court  of  Chancery  should, 
as  it  is  to  be  apprehended  it  will,  pronounce,  that 
they  are  to  be  so  corisidered,  they  will  be  at  com- 
plete variance  with  the  intentions  of  the  deceased 
and  the  whole  disposition  of  his  property,  inas- 
much as  there  will  not  be  assets  sufficient  to  dis- 
chai^  the  legacies,  and  nothing  can  be  better  es- 
tablished than  his  intention  to  benefit  the  residu- 
ary legatee. 

Arnold  and  Swabey  contra. 

The  admission  of  this  allegation  has  been  oppoa- 
ed  on  various  grounds,  viz.  as  to  the  material 
with  which  the  codicil  is  written,  as  to  the  form  of 
words  in  which  it  is  drawn  up,  and  as.  to  its  repug- 
nance both  to  the  circumstances  and  habits  of 
the  testator,  and  to  his  acts  as  they  stand  before  the 
Court. 

.With  respect  to  the  material  i  it  cannot  be  denied 
but  that  a  man  may  write  his  will  with  any  material 
he  pleases :  it  may  be  imprudent  to  write  it  with 
a  material  liable  to  easy  obliteration ;  but  a  will 
written  in  pencil  is  as  valid  as  a  will  written  in  ink. 
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and  80  is  a  codicil.   The  material  may  be  a  circum*       1809. 

^  Hilary    ' 

Stance  to  guide  the  Court  in    deciding  whether       Term. 
the  deceased  intended  it  as  a  final  disposition-  or     ^^^'v-^^ 
not  >  but  standing  by  itself  it  cannot  be  questioned :        ^^ 
if,  for  the  sake  of  argument^  the  presumption  is  CLAak»oK. 
admitted^  that  if  a  man  has  written  all  his  other  tes- 
tamentary acts  with  a  more  durable  material^  that 
which  is  written  in  pencil  is  not  of  equal  weight ; 
still  if  the  party  has  done  other  testamentary  acts 
in  pencil^  which  stand  undisputed^  then  that  pre* 
sumption  falls  to  the  ground.     Though  done  with 
an  unusual  material^  it  is  not  done  with  an  unlaw* 
ful  one,  since  by  the  law  of  England  th^  greatest 
possible  latitude  is  allowed  in  this  respect ;  a  will 
in  chalk  or  slate  is  a  good  will ;  it  may  be  written 
quocunque  tnodo  velit,  quocunque  modo  possU  ;  the 
testator  may,  like  the  Roman  soldier,   write  it  on 
the  ground  with  his  sword.  (&) 

Again,  it  is  said  that  this  paper  has  not  the  for* 
malities  which  make  it  a  solemn  and  perfect  instru- 
ment ;  that  it  has  neither  date,  attestation,  nor  seal. 

(b)  ^^  Qoanquam  militum  testameiita  juris  Tinculis  non  sub* 
^^-  jiciaiitar  com  propter  nmpUcitatem  militarem  quomodo  TeUot, 
'^  €t  qaomedo  possiiit  ea  facere  his  conoedatar."  Cod.  lib*  6* 
tit.  21.  sec.  3. 

(fi)  The  R4>ina]i  soldier  was  indulged  with  verj  peculiar  priTi* 
liSges  and  immunities  in  making  his  will :  it  is  presumed  that 
this  part  of  the  argument  has  reference  to  the  following  passage 
in  the  Code.  ^^  P^oinde  dcut  juris  rationibns  licuit,  et  semper 
licebit^  si  quid  in  faginli  aut  clypeo  Uteris  sanguine  suo  rutt* 
lantibus  adnotaTorint,  (miKtes)  aut  in  pulrere  ioscripserint  gla* 
dio  suo  ipso  tempore  quo  in  prelio  yitae  sortem  derelinquunt, 
hiyusmodi  Toluntatem  stabilem  esse  oportet."  Cod.  lib.  6.  tit. 
91.  sec.  15. 


^~  CASES    DETERMINED   IN  TRfe 

1809.       fji^  ji^jg  ^^  reply,  that  it  is  in  the  hand-writing  of 
Term.       the  testator,  and  that  therefore  the  Court  is  bound 
to  receive  it  without  those  formalities. 

As  to  the  time  at  which  it  was  written,  if  we 
Clarksox.  ^ere  left  to  conjecture  we  sliould  submit  that  there 
were  good  grounds  for  supposing  that  it  was  sub- 
sequent to  the  other  testamentary  acts ;  and  at  that 
time  when  th^  pencil  writing  was  added  to  the  other 
codicil,  consequently  that  it  was  written  upon  a  re- 
vision of  all  that  he  had  done  before  ;  with  respect 
however  to  this,  it  is  no  otherwise  rcjally  material 
than  that,  in  order  to  give  it  validity,  it  must  be 
proved  to  have  been  written  during  the  time  that 
the  testator  remained  of  sound  and  disposing  mind. 

The  wordff  of  the  papei*  have  been  objected  to ; 
but  we  conceive  it  cannot  be  denied,,  that  any  words 
of  bequest  which  state  the  inclination  of  the  de- 
ceased's mind,  have  been  determined  to  have  the 
effect  of  direct  dispositive  words.  A  will  may  be. 
good  without  dispositive  words,  where  the  testator, 
has  not  made  the  whole  of  his  will  in  these  words ; 
the  Court  will  look  to  his  intention  and  to  his  acts. 

It  is  said  that  the  words  are  equivocal,  and  we 
-admit  that  they  are  not  so  dispositive  as  '^  I  give 
and  bequeath."  '^I  wish,"  generally  speaking,  is 
indicative  of  the  will  without  the  power  of  giving ; 
but  when  the  person  wishing  has  the  power  as  well 
as  the  inclination,  when  he  has  stated  the  indina^ 
tion  he  is  to  be  considered  as  having  done  the  act. 

Again,  it  is  objected  that  the  party  might  have 
put  this  into  the  same  form  that  he  has  put  the  other 
codicils.    To  this  we  reply,  that  we  are  to  presume 
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lliat  he  knew  what  the  law  was  with  respect  to  the       1809. 
disposal  of  his  personal  property^  and  that  his  will      tJ^. 
thus  expressed  would  be  operative.     Further^  it  is 
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contended  that  the  deceased  does  not  give  a  cor- 
rect description  of  the  acts  he  wished  to  do ;  this  Clarksoit. 
would  found  something  of  an  argument  against  his 
4:apacity ;  but  we  contend  the  description  is  not  so 
varying  and  incorrect  as  would  lead  to  the  conclu- 
sions assumed  by  the  other  side ;  though  inaccu- 
rate^ it  is  not  such  an  inaccuracy  as  the  Court 
would  consider  of  importance.  He  recites  the  le- 
gacy to  Hall  correctly^  and  afterwards  gives  the 
benefit  to  his  other  brother's  children  in  remainder. 
Aut  then  the  counsel  on  the  other  side^  assuming 
the  hypothesis  .that  the  legacies  are  accumulative, 
s&y  that  there  would  be  no  residue ;  we  maintain 
that  the  argument  may  be  taken  the  other  vmy, 
that  the  deceased  doubted  whether  he  had  sufficient 
property  to  carry  into  effect  what  he  intended ;  he 
was  in  trade,  and  his^  property  subject  to  contin-* 
gcncies,  and  even  if  his  legacies  were  to  suffer  2ipro 
rati  diminution,  still  the  principal  object  of  his 
bounty  would  have  the  largest  proportion.  It  is 
then  argued,  that  as  the  legacies  must  be  taken  cu- 
mulatively there  would  be  no  assets.  This  might 
be  an  argument  against  their  being  considered  as 

< 

accumulative ;  but  the  door  cannot  be  opened  to 
that  argument  till  the  Court  has  declared  whether 
the  paper  is  testamentary  or  not.  This  Court  has  * 
ofdy  to  consider  whether  the  paper  is  in  such  a 
form  as  will  entitle  it  to  probate :  it  is  for  another 
court  to  decide  what  will  be  tlie  effect  of  it. 
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4809*  l^he  fourth  article  of  the  allegation  has  been  op-* 

Term.  posed  as  pleading  facts  which  will  not  aid  the 
case^  inasmuch  as  they  are  not  the  acts  of  the  tes- 
tator; they  are  acts  however  not  without  their 
Clarkson.  weighty  and^  from  their  bearing  on  the  present  suit, 
extremely  material  to  be  brought  to  the  notice  of 
the  Court. 
The  Court  took  time  to  deliberate. 

Feb.  18.  JuDGMEMT. 

Sir  John  Nicholl^ 

As  the  decision  of  the  Court  respecting  the  ad- 
mission of  the  allegation  may  probably  dispose  of  the 
whole  case^  I  have  beeh  induced  to  consider  it  ma- 
turely :  and  it  may  be  necessary  also  that  I  should 
state  fully  the  conclusions  at  which  I  have  arrived. 

It  has  been  truly  said,  that  the  allegation  goes 
little,  if  at  all,  further  than  to  plead  that  the  deceas- 
ed was  of  sound  mind  when  the  paper  in  question 
was  written.  The  date  is  not  attempted  to  be  fix- 
ed nearer  than  three  years ;  it  contents  itself  with 
pleading,  that  it  must  have  been  written  after  the 
27th  of  March^  1800,  and  before  his  derangement 
which  took  place  in  May,  1803. 

The  Court  has  endeavoured  to  ascertain,  and 
has  put  it  to  the  Counsel  to  say,  whether  from  the 
internal  evidence  arising  from  the  papers,  it  could 
at  least  be  fixed  whether  it  was  written  before  or 
after  the  two  codicils  of  1803.  But  there  is  no- 
thing on  this  point  beyond  mere  conjecture;  the 
time  is  left  at  large  for  upwards  of  three  years^  no- 
thing to  shew  whether  it  was  written  after  the  co- 
dicil of  1800;  whether  at  the  same  time  as  the  me- 
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morandum  at  the  foot  of  the  codicil  of  May,  1802}     ^\ 
or  whether  it  was  at  some  later  and  different  time  :      Term. 


the  allegation  pleads  neither  any  declarations  ap^ 
plying  to  it,  nor  any  recognition  of  it.  The  fifth  9. 
article  indeed  sets  forth  some  declarations  of  Mrs.  Clabksoki 
Clarkson  the  residuary  legatee,  and  of  the  execu« 
tor,  but  not  of  the  strongest  ^ort ;  they  merely  go 
the  length  of  stating,  that  the  paper  wasw  written 
prior  to  his  derangement,  and  that  she  had  advised 
the  deceased  to  send  to  an  attorney  to  have  it  more 
formally  execated.  :.  But  there  is  no  averment  that 
the  deceased  declared  that  this  pencil  writing  was 
sttflScient  in  its  present  form,  and  that  he  intended 
it  should  operate  in  its  present  state,  nor  any  thing 
to  that  effect ;  still  less  is  there  any  attempt  to 
shew  that  the  deceased  had  not  full  opportunity  to 
write^  it  in  a  more  formal  and  complete  manner,  as 
he  had  done  the  other  codicik. 

Some  question  has  been  made  whether  the  de- 
chrations  of  Mrs.  Clarkson  are  admissible  evidence  ? 
It  has  been  said,  that  she  may  be  examined  against 
the  executor  opposing  the  codicil,  as  a  witness ;  if 
so,  her  declarations  cannot  be  pleaded.  But  there 
are  some  doubts  (which  it  is  not  necessary  to  de^ 
cide)  whether  either  her  declarations  or  her  de- 
positions can  be  taken  as  evidence ;  she  is  a  le- 
gatee under  the  codicil ;  and  if  the  assets  should 
fail,  she  may  be  more  benefited  as  legatee  under 
the  codicil,  than  as  residuary  legatee  under  the 
win. '  She  is  also  the  wife  of  the  executor,  who  has 
taken  probate ;  and  can  the  wife  of  the  executor 
be  examined  as  a  witness  ? 

The  maiUj  however^  and  indeed  the  sole  ques- 
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1809.  tion  ig^  what  js  the  description  of  the  paper  ?  And 

M/ikwv 

Term.  w\mi  was  the  intention  of  the  deceased  respecting 


it  ?  Did  he  write  it  and  intend  it  as  a  memoran*^ 
9^  duiB^  concerning  which  he  ivas  to  deliberate,  and 
Clabkson.  in  case  he  should  come  to  a  final  determination  to 
make  these  alterations  and  additions,  and  tlience 
to  draw  up  a  fuller  and  more  formal  paper  ?  Or 
kad  be  already  come  to  that  Jinal  resolution  ;  and 
did  he  write  this  paper  meaning  that  it  should 
operate  in  its  present  form  ?  And  having  no  in* 
tention  to  do  any  further  act  to  give  it  effect? 
For  1  take  it  to  be  the  duty  and  very  function  of 
the  0>urt  of  Probate  to  idecide  quo  animo  the  pa- 
per was  written,  was  it  animo  iestandi,  or  only 
something  preparatory  to  bis  final  disposition  ? 
This  was  the  doctrine  the  (o)  Court  of  Review 
held  in  Matthews  v.  Warner,  though  the  paper  in 
that  case  was  signed  and  dated,  and  expressly 
termed  ''  this  (d)  my  will/*  Now  the  intention  of 
the  testator  in  this  respect  can  only  be  judged  <^ 
and  decided  upon  from  due  consideration  of  all  the 

(«)  When  then,  at  what  period,  did  the  voIwUom  ^Handi^x* 
ist  in  his  mind  quoad  this  instramest  ?  It  is  admitted,  as  k 
must  be,  that  when  he  subscribed  ids  name,  he  was  looking  to 
aome  future  act;  the  decision  that  this  is  his  will,  would  de* 
stroj  the  most  general  maiini  I  know  of  voluntas  testatoris  am- 
bulatoria  est  usque  ad  mortem*  See  Ld.  Chancellor  Rosslyn^s 
judgment,  Fesejf^  Jun,  FotAY.p.  ^\0, 

(d)  '^  I  appoint  my  good  friend  Mr*  Edward  Epine,  and  my 

good  friend  Mr.  Edward  Joknsen,  mj  Es^uiors,  to  see  thie 

my  laU  will  and  testament  complied  with.    Qated  at  Ooptfoid^ 

M  Oct.  1785. 

WM.  MATTHEWS-" 

Ve$^y  Jun.  Vot  Vf.  p^  IBtf. 
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eircamstances  before  the  C6urt.     It  has  been  ob-      i^09. 
jected,  that  it  is  written  in  pencil ;  to  this  it  has       y^2[ 


been  replied,  that  the  deceased  had  a  right  to  write 
his  will  with  a  pencil,  or  to  write  his  will  and  three  ™^* 
codicils  in  ink,  and  a  fourth  in  pencil ;  and  so  he  Clarkson. 
has  undoubtedly,  and  it  would  be  valid  in  law,  pro- 
vided the  Court  could  be  satisfied  that  he  intended 
80  to  do.  For  instance,  if  he  had  added,  I  have 
written  this  codicil  in  pencil,  but  intend  it  shall 
operate  as  my  wiH  ;  or  if  it  could  be  accounted  for 
by  shewing  that  he  had  no  other  materials,  as  it 
Iras  permitted  to  the  dying  soldier  to  write  his  writ 
with  his  sword  in  the  dust.  But  t^hen  the  ques* 
tion  to  be  decided  is  the  previous  one,  whether  he 
did  intend  this  paper  as  the  final  declaration  of  his 
mtnd,  and  as  a  codicil,  or  whether  it  was  merely 
preparatory  to  a  more  formal  disposition  ?  The 
material  with  which  it  is  written  becomes  a  most 
important  circumstance,  and  the  importance  of  it 
is  still  further  increased  when  the  Court  sees  that 
the  deceased  made  other  codicils,  all  formally  writ- 
ten in  ink,  one  before  this  paper,  others  possibly 
after  it.  Then  the  natural  and  rational  conclusion 
is,  that  this  was  a  mere  memorandum  for  future 
deliberation,  and  not  a  finished  instrument  intendedf 
at  all  everits  to  become  a  part  of  his  will,  or,  as  fiir 
as  it  goes,  to  alter  and  controul  both  that  previous 
wiD,  and  a  codicil  regularly  executed. 

Secondly y  the  same  course  of  reasoning  applies 
to  its  being  neither'  signed  nor  dated.  It  is  said 
Cliet  the  law  neither  requires  subscription  nor  date : 
this  vfoitM  be  perfectly  true  if  there  had  *been 
^tlier  proof  that  the  deceased  irtfended  H,  as  a  final 

D  2 
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ISO©-      testamentary  act.    But  when  wc  are  engaged  in 
Term      ctn  inquiry  whether  it  is  finished  or  incomplete^  the 
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want  of  date  and  signature  is  also  exceedingly  im- 
portant. 

Clauson,  The  third  objection  taken  is,  that  the  paper  is 
..  not  in  dispositive  terms.  To  this  it  has  been  an- 
swered^ that  terms  of  wish  and  request  are  fre- 
quently construed  imperatively,  and  that  in  the  pa- 
per of  the  18th  of  March,  about  which  there  is 
no  question,  the  same  expressions  are  used.  The 
'  answer  may  be  true,  but  it  does  not  remove  the 
pressure  of  the  objection  upon  the  real  point  in  the 
case :  The  natural  and  usual  terms  which  a  person 
adopts  when  he  writes  a  paper  intended  as  his  final 
testamentary  disposition  are,  ''  I  give,''  or  '^  I  be*^ 
queath,''  not  I  wish  to  give :  and  although  in  the 
paper  of  the  18th  of  March  the  same  expressions 
are  to  be  found  ;  yet  that  very  paper  is  rather  a 
confidential  expression  of  his  wishes,  addressed  to 
his  niece  Mrs.  Clarkson,  than  a  formal  codicil ;  but 
in  the  two  formal  codicils  of  the  27th  of  March^ 
1806,  and  that  of  the  12th  of  May,  1802,  the 
terms  are  dispositive,  '*  I  give/'  ''  1  bequeath." 
The  objection  therefore,  though  not  of  the  most 
powerful  cast^  has  nevertheless  a  bearing  upon 
the  consideration  of  the  question  whether  this  was 
intended  as  a  final  operative  paper,  or  whether  it 
was  a  loose  memorandum  for  future  consideration. 
Fourthly,  The  same  inference  is  to  be  drawn 
from  the  inaccurate  manner  in  which  the  paper 
yefers  to  the  bequests  in  the  will :  .the  words  are 
^\  Instead  of  leaving  20001.  to  my  brother  J.  per* 
^'  wnaUy,  Itoiek  to  leave  the  eante  to  him  and  hi$ 
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''  ekUdren :"  whereas  the  fact  is,  that  he  has  tefl      X^^r 
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his  brother  J.  \00Ol.  by  his  will,  and  50(M.  by  a      Term. 


C£ARKiOK. 


codictL     This  inaccuracy  is  rather  characteristic      _ 
of  a  loose  memorandum  than  of  an  instrument        v. 
finally  and  deliberately  intended  to  operate.     In 
this,  as  in  some  other  passages,  persons  are  only 
described  by  their  initials :  this  again  tends  to  the 
same  conclusion. 

Fifthhf,  It  has  been  stated,  that  if  this  paper 
•should  be  established,  the  legacies  will  become  ac* 
cumulative;  and  if  -  they  are  accumulative,  that 
then  the  residue  will  fall  considerably  short  of  300|M 
to  which  extent  it  is  obvious  the  testator  intended 
to  benefit  Mrs.  Clarkson.  To  this  it  has  been  truly 
answered,  that  if  the  deceased  has  made  a  wiQ 
producing  an  effect  different  from  his  intention;, 
the  Court  of  Probate  must  nevertheless  establish 
that  wtlh  Bui  the  question  is  upon  an  imperfect 
informal  paper ;  the  evidence  of  intention  from  ex^ 
trinsic  circumstances  is  let  in,  and  the  Court  only 
establishes  a  paper  labouring  under  such  imper^- 
fection  and  informality  for  the  purpose  of  carrying 
into  effect  {ntentwns  clearly  established.  In  this 
instance,  however,  it  is  not  clear  that  the  eSe^i 
suggested  would  be  produced ;  either  that  the  lega- 
cies would  be  accumulative  ;  or,  that  if  they  should 
be  so  considered,  that  the  residue  would  be  insuf- 
ficient :  and  therefore  the  Court  does  tiot  rely  upon 
this  argument.  But  the  consideration  at  least  may, 
indeed  ought  in  aH  instances,  to  go  to  the  extent 
of  putting  the  Court  of  Probate  extremely  on  its 
guard  against  pronouncing  for  informal  papers, 
which  are  to  operate  in  conjunction  with  a  com- 
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A^-      pkte  will  and    codicil;   if  it  were  otherwise^  it 
Term.      might  happen  that  when  these  papers  came  to  be 
^'^f*^^^^^     construed   together  in  another  courts   instead  of 
^^         carrying  into  effect  the  wishes  and  intentions  of  the 
eiAMmaov.  tfistator^  they  might  produce  an  effect  totally  con- 
trary to  them.    Great  caution  therefore  should  he 
ob6?rved^  and  the  Court  should  clearly  be  satisfied 
that  the  testator  intended  the  paper  should  make  a 
part  of  his  will ;  and  that^  once  established^  it  can* 
not  look  to  the  effect. 

Upon  the  whole  of  this  case^,  the  Court  is  of 
opinion  that  this  instrument  is  to  b6  considered 
M  an  incomplete^  imperfect^  and  unfinished  paper. 
The  testator  had  executed  a  complete  forma) 
^i?iH :  he  had  added  two  codicils  regularly  drawn 
up  by  hipiself  and  fairly  transcribed^  to  which  h^ 
kad  affixed  his  signature.  Considering,  therefor^ 
thai  the  paper  now  propounded  is  a  mere  writing 
in  pencil  on  one  of  the  instruments^  not  dated> 
por  signed^  describing  persons  by  initials^  and  not 
even  referring  correctly  tp  the  will^  it  appears  to 
be  a  merd  loose  memorandum  of  something  that 
psiss^  in  his  mind^  at  the  moment  he  was  writings 
and  wbieh  possibly  never  again  recurred  to  his 
recollection*  And  when  the  allegation  propound^ 
ing  this  pop^r  offers  nothing  in  support  of  it^  be^ 
yettd  the  mere  handwriting  and  sanity  of  the 
testator ;  states  no  circumstances  that  can  fix  the 

« 

d^te,  or  shew  whether  it  was  written  four  years 
before  bis  deaths  or  a  few  days  only  previous  to 
his  insanity;  and  in  no  manner  whatever  ac- 
counts for  the  imperfect  form  in  which  it  is  pro- 
.    duoed;  J  am  of  opuiion^  that  the  circumstances 
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in  the  plea,  taken  in  conjanction  with  the  paper^  ^^^ 
would  not  be  gufficient,  if  proved^  to  establish  the  i^rm. 
codicil,  and  therefore  1  must  reject  the  allegation. 


Rymes 
Clabkson. 


Sandford  v.  Vaughan  and  Others. 


Feb.  29. 


Sm  John  Chichester^  Bart.,   died  on  the  30th  An  ane«tioii, 

'  propoanding 

of  September,    J  808,   possessed  of  large  landed  fofirpafen,a» 
estates,  and  personal  property  to  a  very  consider-  gcther  a  wiu, 
able  amount.    He  left  the  following  papers  of  a  proof, 
testamentary  import. 

No.  1.  ''I,  Sir  John  Chichester,  of  Upper 
''  Grosvenor  Street,  in  the  'county  of  Middletex, 
''  do  give  and  beque&th  to  my  friends,  hereinafter 
''  n^ntioned,  the  following  legacies,  to  be  paid 
''  out  of  my  personal  estate,  within  one  year  after 
'^  my  decease.  To  the  Rev.  John  Sanford,  of 
'^  Sherwell,  the  sum  of  ten  thousand  pounds  ster- 
^'ling  money,  together  with  my  furniture,  in 
''  Grosvenor  Street,  and  at  Wickham  in  Kent, 
plate  excepted.  To  the  Rev.  Thomas  Hole,  of 
George  Ham,  in  the  county  of  Devon,  five 
thousand  pounds.  To  the  Rev.  Henry  Button, 
of  Guy's  Hospital,  five  thousand  pounds.  To 
the  Rev.  Thomas  Boyce,  of  Bkrendon,  in  the 
"county  of  Devon,  one  thousand  pounds.  To 
"  the  Rev.  Charles  Davie,  of  Heanton,  in  the 
''  county  of  DevoUj  one  thousand  pounds.     To 
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1809.  ''  xny  servant^  Robert  Belringer^  the  sum  of  seven 

Term,  ''hundred  pounds.      7b  all  my  other  servants, 

^■^"^^^^^  "  two  years*  wages  ;  except  Margaret  PhiKps^  to 

KDPORD  ,,  yf\^Q^  J  gjyg  nn  annuity  of  thirty  pounds  a  year, 

Vauohah   ^'  during  her  life.    To  Nicholas  Mackin,  late  senr- 
' ''  ant  to  my  father^  thirty  pounds  a  year  during  his  ' 

''  life.    To  Mr.  Thomas  Hole,  son  of  the  Rev. 

*'  Thomas  Hole,  the  sum  of  one  thousand  pounds. 

'' To  Mrs.  Pilcher,  daughter  of  the  said  Thomas 
Hole,  one  thousand  pounds.  To  Mrs.  Vaughan, 
Mrs.  Fr^,  and  Mrs.  Edwards,  daughters  of  my 

''  late   uncle   William  Chichester,    five   hundred 
pounds  each.    To  Charlotte  and  Jane  Sanford, 
daughters  of  the  late  John  Sanford,  of  Ninehead, 
three  thousand  pounds  each. 
g7th  May,  1808. 

JOHN  CHICHESTER." 
JVb.  8.  ''  I,  Sir  John  Chichester,  of  Upper 
Grosvenor  Street,  in  the  county  of  Middlesex, 
do  give  and  bequeath  to  my  friends,  hereinafter 
mentioned,  the  following  legacies,  to  be  paid 
put  of  my  personal  estate,  within  one  year  after 
my  decease. 

To  the  Rev.  John  Sanford,  of  Sherwell,  in 
the  county  of  Devon,  the  sum  of  ten  thousand 
pounds  sterling,  together  with  my  furniture,  in 
my  houses  in  Upper  Grosvenor  Street,  and  at 
Wickham,  plate  only  excepted.  To.  the  Rev. 
Thomas  Hole,  of  George  Ham,  in  the  county  of 
Devon,  five  thousand  pounds  steriing.  To  the 
Rev.  Henry  Hutton,  of  Guy's  Hospital,  five 
thousand  pounds.    To  the  Rev.  Thomas  Boyce, 

*'  of  Brandon^  in  the  county  of  Devoti^  one  thou- 
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sand  pounds.  To  the  Rev.  Charles  Davie  of  jjj^ 
Heanton^  in  the  county  of  Devon^  one  thousand  Term. 
pounds.    To  Mr.  Thomas  Hole,  son  of  the  Rev.    ^^^^^^ 

Hole,  one  thousand  pounds.     To  Mrs.         ^, 

PBcher,  daughter  of  the  said  Thomas  Hole,  one  Vauohaw 
thousand  pounds.  To  Mrs.  Yaughan,  Mrs.  Fry, 
and  Mrs.  Eldwards,  daughters  of  my  late  uncle 
William  Chichester,  five  hundred  pounds  each. 
''  To  Charlotte  and  Jane  Sanford,  daughters  to 
the  late  John  Sanford,  of  Nynehead,  three  thou- 
sand pounds  each.  ^  To  my  servant,  Robert  Bel- 
^^  ringer,  seven  hundred  pounds.  To  my  servant, 
Margaret  Philips,  an  annuity  of  thirty  pounds  a 
year,  during  her  life.  To  Nicholas  Mackin,  ser- 
vant of  my  late  father,  an  annuity  of  thirty 
pounds  a  year,  during  his  life.  And  I  appoint 
''  the  aforesaid  John  Sanford,  clerk,  my  executor. 
''In  vritness  whereof  I  have  hereunto  set  my  hand 
"  and  seal,  this  twenty-eighth  day  of  May,  one 
thousand  eight  hundred  and  eight. 

JOHN  CHICHESTER,  L.  S. 
*'  Witness 
^'  Abraham  Scott. 

May  29th,  1808. 
I  give  to  Mr.  Scott,  of  St.  Alban*8  Street,  five 
hundred  pounds. 

"  JOHN  CHICHESTER.** 
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•A^.  3.  "  Whereas  1  have,  by  a  paper  signed 
and  sealed  by  me,  dated  the  twenty-eighth  and 
twenty-ninth  days  of  this  instant  May,  given  se- 
veral l^acies  to  persons  therein  described ;  Now 
I  do  hereby  give  to  Mr.  William  Sanford,  ^ 
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UM.      '' Bond  Street,  wine  merchant^  the  flam  of 

rSif      ''  To  Mrs.  JekyI  of  Bath  lOQO/.     To  Elizabeth 

^'^v^^     ''  Sanford  of  Bath,  apinstcr,  lOOOZ.  and  to  Major 

Sak»fori>    <r  Sanfoid    of  Bath    lOOOi.    To  Mr».  Standard, 

Vatoiuv    '"  daughter  of  Mrs.  Mason,  lOOi.    To  Mr.  Abra- 

MP  oTHiEj.  c.  ijan^  ScQ^  5qq;    Jj^  addition  to  the  50(M.  that  I 

''  gave  to  him  by  the  paper  signed  by  me,  the 
''  28th  day  of  this  month.  I  give  to  Sir  Henry 
*'  Oxenden,  of  Broome,  in  the  coanty  of  Kent, 
Bart,  to  the  dowager  lady  Langham  of  Wimble- 
don, and  to  my  friend  Dr.  Bridges  of  Clifton^ 
each^  a  ring  of  the  value  of  fifty  guineas  as  a 
small  token  of  my  remembrance.  Witness  my 
^'  hand  and  seal  this  thirty-first  day  of  May,  one 
''  thousand  eight  hundred  and  eight. 

'^  JOHN  CHICHESTER,  L*  S. 
Signed  and  sealed  in  the 
presence  of 

^'  S.  HARMAN/' 

'^  As  I  have  this  day  given  directions  to  Mr. 

'^  Harman  to  prepare  a  will  for  me,  disposing  of 
my  paternal  and  maternal  estates :  but  lest  I 
should  die  before  the  same  can  be  got  ready  for 
«iy  signature,  I  do  hereby  give  all  the  timber 
growing  upon  the  estates  of  my  mother,  which 
I  inherit  from  her,  that  is  fit  and  proper  to  be 
cut  down,  to  George  Chichester  Oxenden,  se- 
cond son  of  Sir  Henry  Oxenden,  Bart,  for  his 

^*  own  absolute  use  and  benefit. 

'^  JOHN  CHICHESTER. 

''  S.  Haemah/' 
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•Yo.  4.  ''  I  giTe  my  estate  of  Aflhton^  in  the  IMO. 
*'  county  of  Devon^  to  George  Chichester  Ox-  j^^ 
''enden^  second  son  of  Shr  Henry  Oxenden^ 
*'  Baronet,  of  Broome,  in  the  county  of  Kent. 

''  I  give  the  house  in  Seymour  Place,  for  which   Vatoham 
''  I  have  given  a  memorandum  of  agreement  to 
purchase  (and  which  is  to  be  paid  for  out  of 
timber  which  I  have  ordered  to  be  cut  down)  to 
the  Rev.  Dr.  Sandfoird,  of  Sherwill,  in  Dkvon- 
"  shire. 
''  Signed  Sept  3,   180$. 

"  JOHN  CHICHESTER,  L. ». 
"  In  the  presence  of 

TJumias  Humby, 
Wm.  Wiltiams, 
Charlotte  Whitehouse, 
Nq.  5.   The  draft  of  a  will  of  very  cousid^raUb 
length,  interspersed  with  frequent  interiineations 
and  erasures;  and  concluding  thus : 

'^  lu  witness  whereof  I  have  hereunto  set  myhand 
and  seal ;  that  is  to  say,  my  hand  to  the  -^-^ — ^-*«-^ 


sheets  thereof,  and  my  band  and  seal  to  the  last 

sheets  thereof*    this  *—  day  of ,  in  th* 

year  of  our  Lord,  1808." 

Then  followed  an  attestation  clause,  but  not  sob- 
scribed  by  witnesses. 

JVb.  6.  A  fair  copy  of  the  last-mentioned  l^aper 
prepared  for  execution. 

An  allegation  was  brought  m  on  the  part  of  tho 
Rev.  John  Sandford,  the  executor  namttd  in  Ab*  8, 
propounding  1,  3,  S,  and  4,  as  containing  togetbet 
the  last  will  and  testament  of  the  deceased. 
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«oo.  Swabey  and  PkilUmore,  for  the  next  of  km,{aj 

T«na.  opposed  the  admission  of  that  part  of  the  allega- 
tioh  which  propounded  Jib.  \,  as  forming  any  part 
of  the  will  of  (he  deceased^  on  the  grounds  that  it 
Vavghah  was  obviously  the  mere  instructions  or  rough 
'  draught  from  whkh^  No.  2  was  transcribed :  that 
it  would  be  a  dangerous  precedent  to  allow  in* 
structions  to  ga  to  proof  together  with  the  will 
which  was  framed  from  them.  To  what  purpose 
would  it  be  to  encumber  the  proceedings  with  su- 
perfluous and  unnecessary^  evidence  ?  Safer  far 
was  it  iot  the  Court  to  take  its  stand  here,  as  it 
Ivere  on  the  threshold  of  the  cause,  and  reject 
one  of  tbese  instruments  altogether.  The  force 
and  effect  of  it  might  be  as  well  discussed  in  this  as 
in  a  subsequent  stage^  inasmuch  as  not  a  single 
drcuihstance  was  alleged  in  the  plea,  which  tended 

• 

in  any  v^y  to  shew  that  the  deceased  had  any  idea 
that  both  of  them  would  stand  as  his  will :  thA 
iquertion,  therefore,  was  one  to  be  decided  on  prin- 
ciple ;  and  if  reference  was  had  to  the  civil  law  for 
authority^  whatever  might  be  the  inclination  of  that 
law  in  .some  instances^  as  to  (6)  cumulative  lega<- 

.  (9)  Theneit  ^  kin  who  were  entitled  to  as  much  of  the 
property  of  Sir  John  Chichester  as  might  be  undisposed  of  bjp 
will  were  all  cousin  Germans ;  Tiz.  Mrs.  Vaughan,  the  Dow- 
ager Lady  Langham,  Mrs.  Jekyll,  Sir  Henry  Oxenden,  Bart. 
Mrs.  Fry,  Mrs.  Edwards,  WUliam  Sandford,  Esq.  Miss  Elir. 
.  Sandford,  and  sereral  others. 
.  (p)  Geneialiy  by  the  idfil  law  the  burthen  of  proTing  the 
caie  rested  on  the  plaintiff  on  this  prindple:— <'  Ei  incombtt 
probatio  qui  petit,  non  qui  n^at ;"  but  where  a  specific  legacy 
was  bequeathed  in  a  wUl,  and  repeated  totidem  Terbts  in  a 
codidl,  the  rule  of  law  was  considered  to  be  changed ;  and  the 
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ciesi  yet  as  to  this  partioular  pointy  it  spoke  a  po«       1809. 
sitive  lahgua^e^  since  the  fdUowing  passage  from  the      7^^ 
digest  stated  a  case  analogotui  to  the  one  at  issue ;     "^^v^^ 
— '^  Bins  tabulae  testament!  eodem  tempore  ex-   SAMMoaD 
emplarii  causfi  scriptse^  ut  vu1g6  fieri  solet^  ejusdem    VAnoHAit 
patris  famiiias  proferuntur ; — in  alteris  centum, — 
in  alteris  quinquaginta  aurei  legati  sunt  Titio: 
qusres  utrum  et  quinquaginta  aureos^  an. centum 
duntaxat  habiturus  .  sit  ?     Proculus  respondit ;  ^  in 
hoc  casu  magis   famredi  parcendum  est,  ideoque 
(c)  utrumque  legatorum  nullo  modo  debetur>  sed 
tantummodo     quinquaginta    aurei."      Sir    John 
Chichester  evidently  never  intended  the  legacies 
to  X  operate   cumulatively ;    but,   if   probate  were 
granted  both  of  No.  1   and  No.  %  they  mighty 
from  that  circumstance  alone,  receive  in  a  court 
of  construction  such  an  inteipretation  as  wouldi 
double  the  bequests,  and  defeat  the  intentions  of 
the  testator,-  it  was  needless,    in  this   case,    to 
resort  to  extrinsic  evidence  for  proof  of  the  tes- 

heir  was  expected  to  bring  proof  to  shew  that  the  testator  did 
not  intend  the  two  bequests  to  take  place. — ^^  Quinquaginta 
testamento  tibi  legata  sunt;  idem  scriptum  est  in  oodiciHis 
postea  scriptb,  refert,  dnplicare  legatum  Toluerit,  an  repetere ; 
et  oblitns,  se  in  testamento  leg&sse,  id  fecerit,  ab  utro  er%o  pro- 
batio  ejus  rei  exigenda  est?  primi  fronts  equintf  vid^hir  nt 
petitar  probet,  qmod  Intendity  sed  nimimm  probationes  qvssdam 
a  reo  exignntur.  Nam  si  creditum  petam,  ills  respondeat  to* 
Intam  esse  pecuniam ;  ipse  hoc  probare  cogendut  est,  et  Uc 
igitnr,  cum  petitor  duas  scripturas  ostendit,  hssres  posteriorem 
Inanem  esse,  ipse  hseres  id  adprobare  judict  debet/'  Dig.  lit  SS« 
tit.  1.  leg.  \%.  Ses  also^  as  connected  with  the  snlqsct  of  c«« 
mnlattve  legades,  Dig.  lit  90.  tit  1.  leg,  34. 
(c)  Dig.  Ut  91.  tit  1.  leg.  47. 
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1809.  tutor's  mind:  the  internal  evidence  arising  from 
Term.  th<  instrttoients  themselves^  was  irrefragable.  Did 
no^  the  appointment  of  an  (d)  executor^  in  .No.  2. 
shew  that  that  paper^  and  not  No.  \,  was  the  real 
VAuoHAif  testament?  and  who  could  read  the  preamble  to 
Jfo.  S.  without  being  convinced  that  it  was  the 
intention  of  the  deceased^  that  No.  1  and  No.  S 
should  not  both  have  a  testamentary  effect  ? 

Arnold  and  Adams  for  the  executor  deprecated 
the  idea  of  rejecting  a  paper  of  this  nature  in  the 
handwriting  of  the  deceased^  without  allowing  it 
to  go  to  proof;  and  contended  that  before  the 
court  took  so  decided  a  step^  it  must  be  quite  sa- 
iisfied  that  Jfo.  1  could  not  have  any  testamentary 
operation  whatsoever^  many  of  the  arguments 
offered  on  the  other  side  were  premature^  more 
especially  those  which  related  to  cumulative  lega- 
cies ;  tb^y  mighty  perhaps^  be  introduced  with  more 
effect  into  a  subsequent  stage  of  the  proceedings ; 
but^  at  present^  it  was  essentially  and  indispen* 
sably  necessary^  that  the  Court  should  have  all  the 
papers  before  it^  in  order  that  it  might  arrive  at  a 
correct  opinion^  whether  or  no  they  were  all  en- 
titled to  probate. 
Judgment. 

S»  JoHK  NiCHOLL. 

The  altimftte  question  will  be^  Whether  these 
four  papers  can  stand  as  the  will  of  Sir  John  Chi- 
chester? But  that  rests  on  very  different  ground 
from  the  point  which  is  more  immediately  before 
the  Court;   viz.    whether  I  can^  in  the  present 

{i)  Swinbome,  part  1^  8.  5^  p.  14 
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stas'e  of  the  cause,  decide  that  one  of  them  must  be       i^m. 

^^jectei'  Term. 

la  order  to  establish  the  four  pq>ers>  the  Court     ^^^^^^^ 

must  be  satisfied  that  it  was  the  intentioa  of  the    ^*»^" 

deceased  that  all  of  them  should  compose  his  will :    Yauohak 

supposing  therefore^  that  no  other  facts  should 

be  proved  than  those  which  are  stated  in  this  alle* 

gation^  the  court  will  have  very  little  difficulty  ii^ 

deciding^  that  No.  1  cannot  form  a  part  of  the 

will 

JVb.  3  is  almost  verbatim  a  transcript  from  No. 
1 ;  it  is  of  posterior  date,  and  contains  the  ap- 
pointment of  an  executor.  It  is  true  that  it  omits 
l^^cies  to  several  servants  which  are  to  be  found 
in  No.  1 ;  but  it  is  to  be  observed^  that  Ab.  3,  a 
paper  regularly  signed  aud  attested,  has  a  direct 
reference  to  No.  2,  but  none  to  No.  1 . 

If  the  Court  were  bound  to  decide  on  these  cir* 
cumstances,  it  would  consider  M>.  1  as  the  mere 
draught  from  which  the  more  Ibrmal  will  was 
made ;  and  I  take  it  to  be  quite  clear,  that,  where 
instructions  are  subscribed  as  preparatory  to  a  will, 
the  execBtioa  of  that  wiH  entirely  supersedes  the 
instructions. 

it  might  be  dangerous  to  send  both  these  pa- 
pers to  a  Ccmrt  of  Constroction,  lest  they  should 
be  considered  as  doubling  the  legacies :  that  they 
were  not  intended  to  be  cumulative  is  erident  fron^ 
this,  amongst  other  circumstances,  that  there  is  a 
specific  legacy  of  the  same  furniture  in  Iwth  in- 
struments; if  both  papers  were  int^ided  to  ope^ 
rate,  this  bequest  would  never  have  found  its  way 
into  the  second  papeir. 
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18W.  It  jg  uQt^  however,  necessary,  to  decide  this 

Term.      point  now ;  but  I  have  thought  it  material  to  state 
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my  present  impressions,  in  order  that  the  parties 
v'  w^ay  fee  aWe  more  perfectly  to  instruct  the  cause. 
VAOGHAif  I  g^^  no  obiection  to  let  it  stand  in  the  allesa- 
tion,  that  the  deceased,  with  his  own  hand,  wrote 
No.  1 :  I  am  not  bound,  on  that  account,  to  pro- 
nounce for  it.  Facts  may  come  out  upon  the  ex* 
aminations  of  the  witnesses,  which  may  put  the 
case  in  another  light ;  but,  if  the  Court  sees  them 
in  the  same  point  of  view  in  which  they  now  appear, 
it  will  not  pronounce  for  it. 

Upon  this  understanding  I  admit  the  allegation 
to  proof. 


Jec 


Aa  aDegaUon,  ANOTHER  allegation  was  offered  on  a  subse- 
and  "r'^V  V^^^*"  ^y^  *"  ^^^  cause  on  the  part  of  James  BuUer, 
uJ^^''^    Esq.    William  Asfaford  Sandford,    Esq;  and  the 

Rev.  Thomas  Hole,  three  of  the  executors  named 
in  Jfo.  5,  (a)  for  the  purpose  of  propounding  that 
instrument  as  the  last  will  find  testament  of  the 
deceased. 

This  allegation  consisted  of  fourteen  articles, 
and  detailed  a  variety  of  circttmstances  which  had 
occurred  within  the  four  last  months  of  the  de- 
ceased's life  to  account  for  the  unfinished  state  of 
the  instrument. 

Swahey  and  PkUUmare,  far  the  next  of  kin, 
contended  that  the  allegation  was  objectionable 

(a)SesF^tfBl 
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both  as  to  form  and  substance ; — as  to  form,  on      J^?' 
account  of  the  vague  and  diffuse  style  m  which       Term. 


Sandford 


it  was  drawn  up ; — as  to  substance,  inasmuch  as 

if  all  the  facts  contained  in  it  should  receive  the 

most  full  and  ample  proof,  they  would,  neverthe-    Vaughaw 

less,  be  utterly  msumcient  to  establish  No:  5.  as  the 

will  of  Sir  John  Chichester. 

Bumaby  and  Stoddart,  on  the  behalf  of  the 
executors  named  in  X6.  5,  argued  for  the  admissi- 
bility of  the  allegation. 

Judgment. 

Sir  John  Nicholl. 
'  The  question  which  the  Court  has  to  decide,  is. 
Whether  this  allegation  is  admissible  ?  Objections 
have  been  taken  both  as  to  the  form  and  substance 
of  it :  it  is  daid  to  be  too  diffusely  drawn — and  so 
undoubtedly  it  is ;  many  circumstances,  parti- 
cularly in  th^  early  part  of  this  history,  are  too 
minutely  detailed ;  whereas,  in  other  parts,  where 
it  ought  to  be  more  minute  and  specific,  it  is  too 
much  compressed.  It  is  highly  desirable  un- 
doubtedly to  compress  pleas  of  this  nature  as  far 
as  may  be  consistent  with  a  perspicuous  exposition 
of  the  leading  facts  of  the  case:  the  more  distant 
parts  of  the  statement,  which  cannot  bear  strongly 
on  the  point  at  issue,  ought  not  to  be  too  diffusely 
spread  out;  and  where  the  object  is  to  deduce  a 
continuance  of  intention,  it  is  obvious  that  the 
latter  part  of  the  period  becomes  the  most  im- ' 
porta'nt;  and  it  is  there  where  we  should  expect  to 
find  the  most  stringent  facts. 

Another  objection  to  the  formal  part  is  the  enu- 
meration of  all  the  next  of  kin  by  name  at  the 

VOL.  I.  E 
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1809.      conclusion  of  every  arlicle;  ^nd  this  occupies  nine 

Trinity  ,.         .  i       /%    •  -r    i         i 

Term,     ov  ten  lines  in  each  of.  them.     It  has  been  a  very 
convenient  rule  of  modern  practice  to  omit  the  re* 
petition  of  this  recital ;  and  it  is  most  extremely  de^- 
Vaughan    sirable^  that  every  thing  should  be  omitted^  wluch, 

AND  OTHERS.  .       ,  .    '.-.  1  -t        J   4       •  -.«« 

in  however  trifling  a  degree^  may  tend  to  increase 
the  expense  of  the  partiescoutesting  the  suit. 

If,  however,  the  objections  were  merely  techni- 
cal, or  confined  to  the  circumstance  of  the  plea  be* 
ing  too  diffuse  or  too  much  compressed,,  the  Court 
would  refer  it  back  to  the  proctor, '  to  be  amend- 
ed and  altered  under  the  advice  of  his  counsel. 

To  proceed,  therefore,  to  the  substance  of  the 
allegation :  since  it  is  clear  that  no  advantage  can 
result  to  the  parties  from  the  admission  of  it>  unless 
there  is  a  prospect  that  it  will  establish  their  case. 

Where  an  unfinished  draft  is  propounded^  it 
must  be  shewa  tliat  the  deceased  was  prevented^ 
by  invincible  necessity,  or  by  the  act  of  God,  from 
completing  it.  A  person  certainly  may,  in  the 
last  moments  of  his  life,  so  rec(^nize  a  testamen- 
tary paper  written  twenty  years  before^  as  to  give 
it  effect  and  validity,  without  any  formal  execution  : 
the  length  of  time  during  which  it  had  continued 
unfinished  would  not  of  itself  be  sufficient  to  iu- 
duce  the  rejection  of  such  a  paper,  aithougfa  it 
would  create  a  circumstance  of  strong  pre^uitiptiiHi 
against  it. 

[The  Court  then  commented  at  considerable 
length  upon  the  several  circumstances  which  had 
been  alleged  in  the  plea,  and  concluded  with  thd 
following  observations : — ] 

Upon  the  whole,  considering  that  there  atie  two 
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fmen  enecnted  and  ati)e0ted  in  May ;  thait  lAey      J^9. 
tamtain  no  disposUJaii  of   the  residoe;   that  the      j^jj. 
Amh  m  ^prestion  ^Tas  prepared  four  roonths  an- 
terior to  the  ileadi  of  the  deceased ;  that  he  had 
dbttndant  opportttoity  to  execute  it ;  that  rabse-    VAirfeirAif 
quent  to  its  being  thus  prepared^  viz,  on  the  SA  of 
September^  he  executed  a  will  for  the  disposal  , 
of  real  estates ;  and  that  daring  bis  last  illness  Ire 
made  no  express  reference  to  this  draft :  I  think 
the  aiiegation  does  not  set  up  a  case  which  is  likely' 
to  BKcced;  indeed^  if  all  the   facts   laid    in  ft 
thovld  be  proved,  i  see  no  prospect  that  N^,  5. 
cmM  bt  established. 

i  ehali  not,  hovi^ver,  proceed  absolutely  to  dis* 
pose  of  this  «Hegat»on ;  but  shatt  allow  the  par« 
ttestm  opportunity 'of  amending  and  supply mg  the 
defictencies  of  it.  Feeling,  however,  it  my  duty  to 
adhere  firmly  to  the  principles  I  have  laid  tdown^ 
if  the  deficiencies  I  hav«  pointed  out  cannot  be  (b) 

p^d^  I  shall  decided^  reject  the  plea 
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Easter 

TTerniy 
80MAS  GiiiBERT  died  in  1771,  having  by  wtS   i^arck  23. 

bequeathed  a  legacy  in  (he  following  terms :  viz. 

^  To  the  preacher  at  Kingsland  Chapel  a  long 

(6)  In  conjsqoencc  of  tliis  pennusiMi  a  secoad  alkgaiWii  w»t 
tendered  lathe  Court,  on  the  behalf  of  the  executors,  named  im 
No.  bj  which,  after  iuider|[oing  considerable  discussion,  was  re« 
jiaoted  as  inadmissible. 

is2 


S2  CASES   DETERMINED  IN   THE 

E^fT     "  annuity  of  four  pounds  five  shillings  and  six- 
Term.     ''  pence  per  annum,  on  condition  that  my  wife 
^jT^^^'^   ''  keeps  her  pew  without  any  further  subscription, 
o.  '      ''  so,  long  as  Divine  service  is  performed  there 
ALL  PEEsoNs  cc  gy^py  Sunduv  momintc.  or  till  the  time  limited 

IN  GENERAL.  "^  ''  ° 

'^  for  their  expiring/' 

Henrietta  Gilbert,  his  wife,  and  James  Gilbert, 
were  the  executors  appointed  by  this  will  and  a 
codicil,  and  the  wife  was  residuary  legatee. 

In  October  1771,  the  widow  alone  proved  the 
will  and  codicil :  she  afterwards  intermarried  with 
Thomas  Bolas,  and  died  in  the  course  of  the  year 
1772.  Bolas,  as  administrator  of  his  wife,  took  out 
letters  of  administration  with  the  will  and  codicil 
annexed  of  the  unadministered  goods  of  Thomas 
Gilbert.  Bolas  is  since  dead  ;  and  no  legal  repre^ 
sentative  to  Henrietta  his  wife  a,ppears  to  exist;  and 
»  for  want  of  such  legal  representative  to  administer 

to  the  unadministered  goods  of  Thomas  Gilbert^ 
the  preacher  at  Kingsland  Chapel  cannot  realise 
his  annuity. 

Accordingly,  the  reverend  James  Maidman,  the 
officiating  minister  at  the  said  chapel,  took  out  a 
decree,  citing  all  persons  interested  in  the  goods  of 
Thomas  and  HenridUi  Gilbert  deceased,  to  take 
out  letters  of*  administration  with  the  will  and  codi- 
cil annexed  of  the  said  Thomas  QUbert,  or  to  shew 
cause  why  the  same  should  not  be  granted  to  the 
reverend  James  Maidman,  lifHited  to'  the  interest 
of  the  said  Thomas  Gilbert,  in  the  annuity  of  four 
pounds  five  shillings  and  sixpence,  and  so  long  as 
Divine  service  should  be  continued  to  be  performed  in 
the  chapelj  or  until  the  time  limited  for  their  expiring. 


Maidman 
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An  application  was  now  made  to  the  Court,  by  1809. 
motion  of  Counsel,  (o  permit  the  administration  to  Term. 
go  to  the  syndic  of  the  governors  of  St.  Bartholo-! 
mew's  Hospital,  who  are  the  patrons  of  the  chapel, 
instead  of  to  the  officiating  minister.  all  persons 

The  Court  hesitated  on  the  ground  that  the  de- 
cree had  issued  on  the  behalf  of  Mr.  Maidman, 
and  thought  it  questionable' whether  it  would  not 
be  necessary  to  take  out  a  new  decree. 

Sir  John  NiCHOLt.  April  19. 

I  shall  allow  the  administration  in  this  case  to  go 
out  to  the  syndic  of  the  governors  of  St.  Bartholo- 
mew's Hospital,  instead  of  to  Mr.  Maidman.  In 
point  of  practice,  it  is  hot  uncommon  upon  a  de- 
cree issuing  to  shew  cause  why  administration 
should  be  committed  to  A,  B.  a  creditor,  to  sub- 
stitute C.  D.  another  creditor,  on  the  day  assigned 
for  the  appearance  of  the  parties  interested,  and 
to  suffer  administration  to  pass  to  C.  D.  though 
not  the  person  in  whose  name  the  decree  originally 
went. 

This  is  an  analogous  case. 


Green  v.  Skifworth  and  Others.  T^m^ 

Marcb  fS, 

Thomas  green,  of  LitUe  Thurroch,  in  the  Jj*»21to" 
irounty  of  Essex,   died  on   the  lltb  of  Decern-  "nJ^ifi^J"^^^ 
bcr,  1808,  leaving  personal  property  to  the  amount*  ri«,«<toitted 


^  CASES  DETERIUNEDl  IN  TH& 

1800.      of  nMrly  8000/,    Hi&  widow  pri^yed  probate  of 
Term.      ^^^  foHowing   testamentary  schedule  written   ia 


peAcil  :<'-* 
GaK|v 

V. 

Smfwolrtr  ''  I  shall  leave  Mrs,  Green  all  the  stock,  (^ect&, 
"  and  improvements^  and  as  to  any  thing  eloej 
^'  I  shall  q>€ak  to  you  again^  Sir." 

^^  George  Kawinagh, 
"  John  Mills  Evansr 


€€ 

ic 


*^  Do  you  wish  now  to  give  any  further  direc- 
'*  tions  as  ta  farms  or  otherwise  V* 

"  Notatpreseat." 

^^  George  Kavanaghs 

'^  John  Mills  Evans/' 

f 

r 

^^  Quere — At  the  instance  of  Mrs.  G.  and  Mr. 
Wilson." 

Ia  case  of  any  thing  happening  to  you,  who 
do  you  wish  to  have  the  fairms— the  Skipworths^ 
''  Mr.  Wilson,  or  who  ?" 

''  Answer — Mrs.  Green." 

George  Kavanagh, 
f  George  Dandridge, 
''  Jbhn  Mills  Evans.*' 

The  allegation  in  which  the  schedule  was  pro* 
pounded  pleaded : — 

'^  That  thtt  deoeefied  having  been  taken  sud- 
denly ill,  on  the  10th  of  December  last,  sent  a 
mettsage  by  Mr.  Dandridge,  a  neigkboor,  ta  Mr* 
Emsi»,  an  attoraey,  desiring  hi£^  immediate  adk 
tfjance  to  4iiake  fab  wiU* 


<€ 
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*'  That  Evans^   immediately   on  receiving*  the      jl?^* 
message,  went  to  the   deceased,  and  found  htm       T^rm. 
extremely  ill ;  and,  although  of  perfect  mind^  scarce- 
ly  able,  from  bodily  pain,  to  hpld  much  con  versa-         ^^ 
tion;    that  the  deceased   himself  first  addressed  Seifwoew 
Evans,  by  observing,  that  he  found  himself  scarcely 
able  to  talk  to  him ;  whereupon  Evans  requested 
htm  not  to  hurry  himself,  and  sat  down  on  the  side 
of  his  bed ;  and,  after  a  short  interval,  observing 
the  deceased  again  preparing  to  speak  to  him, 
said,  that  it  might  save  him  unnecessary  exertion, 
and  probably  be  the  best  means  of  carrying  his 
purpose  into  effect  if  he  would  allow  him  to  ask 
him  a  question  or  two,  to  which  the  deceased  sig- 
nified his  assent ;    that  Mr.  Kavanagh  the  apo- 
thecary who  attended^  the  deceased,  was  in  his 
room,  and  Evans  in  l\is  presence   proceeded  by 
asking  the  deceased  whether  it  was  his  wish  to  give 
any  instructions  for  his  will  ?  to  which  the  deceased 
immediately  replied,   '  /  shall  leave  Mrs.  Green 
all  the  slock,  effects,  and  improvements;  hut  as 
to  any  thing  else,  I  will  speak  to  you  again.  Sir* 
Whereupon   Evans    wrote    down  such  his  reply 
with  a  black-lead  pencil ;  and  the  same  having  been 
read  over  to  the  deceased,  he  signified  his '  appro- 
bation thereof,   and  Evans   and  Kavanagh   sub- 
scribed their  names  in  pencil  ;  and   Mr.  Wilson 
a  relation^  being  in  the  house,  was  called  up  into  * 
the  room,  and  the  clause  was  again  read  over  to 
tiie  deceased,  and  he  was  asked  by  Evans  if  that 
was  vfhat  he  wished,  to  which  he  distinctly  an- 
swered, ^  Yes/    That  he  was  tfien  also  asked  if 
he  wished  to  give  any  ferther  instructions  as  to 
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1809.       farms^  or  otherwise;  but,   appearing  to  suffer  an 
Term.      increase  of  pain  and  bodily  illness^  he  replied^  '  Not 


at  present.'    That  this  question  and  reply  were 
^  written  down  by  Evans^  and  attested  by  him  and 

SupwoRTH  Kavanagh. 
j>  oTHKBs.  f.  That  the  several  persons  then  left  the  room^ 
and  shortly  after  the  deceased's  wife  came  into 
the  parlour  to  them,  and  requested  them  to  return 
into  the  deceased's  room,  as  he  had  expressed  a 
desire  to  give  further  directions.  Accordingly  they 
went  back,  and  found  the  deceased  somewhat 
revived,  but  still  in  great  pain ;  and  Mr.  Dan* 
dridge  who  was  in  the.  house  was  also  called  up ; 
that  Evans  having  noticed  how  the  deceased  had 
appeared  to  suffer  from  his. efforts  to  speak,  ob- 
served that  every  means  should  be  used  to  save 
him  as  much  as  possible  from  such  exertion  ;  and^ 
therefore,  if  it  was  approved  of^  he  would  ask 
the  deceased  any  one  or  more  questions  they 
might  wish,  and  would  endeavour  to  put  the  same 
to  him  in  as  few  words  as  possible;  which  pro- 
posal was  assented  to  by  all  persons  present,  and 
also  by  the  deceased  himself;  that  thereupon  the 
following  question  was  put,  being  first  written 
down  with  a  black-lead  pencil,  by  Evans,  ^  In  case 
of  any  thing  happening  to  you,  who  do  you  wish 
to  have  your  farms  ?  the  Skipworths,  JMr.  Wil- 
son, or  who  f*  to  which  he  replied,  '  Mrs,  Green  :* 
and  the  question  being  again  read  over  to  him, 
be  repeated  the  same  answer;  that  Mrs.  Green 
being  requested  to  withdraw,  the  question  was 
again  put  to  him  in  her  absence,  and  he  again 
replied  in  the  same  mannei;   whereupon  Evans 
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wrote  down  the  reply^  and  together  with  Kavanagh       1809. 
and  Daadridge  subscribed  it.  Term. 


€€ 


That  immediately  after  the  premises  the  de- 


Greek 


ceased's  bodily  pain  much  increased^  although  he         ,,. 
still  retained  the  riffht  use  of  his  mental  fitculties ;   Skipwoeth 

^  AND  OTHERS. 

but  shortly  afterwards  he  became  wholly  worn 
out  with  pain,  and  was  rendered  incapable  of  pro- 
ceeding further  in  the  giving  instructions  for  and 
ei^ecuting  a  more  formal  will^  and  he  died  on  the 
middle  of  the  following  day/' 

Three  nephews  (the  next  of  kin)  of  the  de- 
ceased contested  suit  against  the  widow. 

Adams  and  Jenner  for  the  nephews^  argued 
that  this  was  not  a  testamentary  paper,  and  that 
the  allegation  did  not  uphold  it  as  such. 

Afmold  and  Swabeyfar  the  widow. 

The  paper  is  in  an  extraordinary  form ;  but 
the  circumstances  under  which  it  was  written  are 
«o  extraordinary  as  to  justify  that  form.  The 
testator  was  in  extremis  and  so  affected,  that 
although  he  was  in  the  full  exercise  of  a  testa- 
mentary capacity,  he  was  scarcely  able  to  arti- 
culate. The  law  allows  a  will  to  be  made  in  any 
manner ;  undoubtedly,  therefore,  it  may  be  made 
by  interrogatories.  Although  >  the  deceased  in- 
tended these  answers  to  be  formally  extended  into 
a  regular  will,  yet  this  intention  having  been  de- 
feated by  the  intervention  of  death,  they  must  be 
considered  as  instructions;  aiid  as  such  arc  en- 
titled to  the  effect  and  operation  of  a  will. 

Judgment. 

Sir  John  Nicholl. 

This  paper  is  certainly  very  defective  in  point 


*     *  ^ 


» 


Git  BEN 


AS  CAin  DEtBRMINED  IN  THE 

1809.       of  form ;  b«t  it  is  intelligible^  and  is  rendered  still 
Term.      nnore   so    when  explained  by  the  circumstances 
stated. 
The  objections  taken  are^  first,  that  on  the  lace 
Skipwortv  of  it^  it  is  not  testamentary. 

AvooTHBBs.      Stcoudly,  that  the  allegation  does  not  profess 

such  an  ex{danation  as  would  entitle  it  to  pro- 
bate. 

A  will  made  by  interrogatories  is  valid ;  but  un- 
doubtedly wherever  a  will  is  so  made^  the  Court 
must  be  more  upon  its  guard  against  impoKu- 
nity  (c)^  more  jealous  of  capacity^  and  more. strict 

(c)  SwiDburne  is  Terjr  full  and  explicit  upon  thii  topic. 
^^  The  third  case  is,  when  he  that  is  at  the  point  of  death,  and 
hard Ij- able  to  speak,  so  as  he  may  be  understood,  doth  not  of 
his  own  accord  make  or  declare  his  testament,  but  at  the  inter- 
rogation of  seme  other,  devHuidiag  of  him  whather  ha  make 
this  person  or  that  his  execator,  and  whether  he  giTe  such  % 
thing  to  such  a  person,  an&wereth.  Yea  ;  or,  I  do  so— in  which 
case  it  is  a  question  of  some  difficult j  whether  the  testament 
be  good  or  not;  neither  can  it  be  answered  simply,  either 
negatively  oraffinnatifoly,  but  diversely  in  dirers  respects;  for 
if  lie  which  did  ask  the  question  of  the  testator,  lie  suspected, 
or  be  importanate  to  have  the  testator  to  apeak,  or  do  make 
request  to  his  own  commodity ;  as  if  he  say,  Do  you  make  me 
your  executor ;  or,  do  you  give  roe  this  or  that  ?  and  thereupon 
the  testator  answer,  Tea.  In .  this  case  it  is  to  be  presumed 
that  the  testator  did  answer  yea,  rather  to  deliver  himself  of  the 
importanlty  of  the  deman4kDt,  than  upon  devotion  or  intent  to 
make  his  will,  &c.  kt.  kc.** 

<^  But  if  the  person  thai  makath  ihe  notioQ  be  not  any  way 
suspected,  and  it  doth  appear  withal  by  some  conjeotureS|  that 
the  sick  person  had  a  desire  to  make  his  will,  as  if  the  sick 
person  sent  for  lus  friend,  who,  being  come  unto  him,  asketh 
.  him  whether  he  make  this  or  that  man  his  executor,  which 
•tharviss  were  te  have  the  aimiaistratiea  of  his  goods  if 
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in  requiring  proof  of  spontaneity  and  4|[|jtitklTPKn      ^^* 
it  would  be  in  an  ordinary  case*    But  if  there  is      Term. 


dear  capacity^  if  there  is  the  animus  testandi^  and 

if  the  intention  is  or  may  be  reduced  into  writings        '^^ 

the  Court  must  pronounce  for  it.  Sejutwomk 

The  testanentary  act^  in  this  instance^  ori^nates 
entirely  ^ith  the  deceased ;  it  is  proceeded  in  fay 
question  and  answer^  on  account  of  the  extreme 
difficulty  he  experienced  in  the  articulation  of 
his  words^  and  not  from  any  want  of  volition. 

If  tjie  facts  pleaded  shall  be  proved^  they  will 
be  sufficient  to  shew  that  these  answers  were  in- 
tended for  instructions;  and^  in  point  of  law^  if 
a  person  gives  instructions  for  a  will^  and  dies 
before  the  instrument  can  be  formally  executed^ 
the  instructions  will  opierate  as  fully  aa  a  will  i(^ 
self. 

It  has  been  observed,  that  the  act  was  rather 
that  of  the  persons  by  whom  the  deceased  waa 
surrounded,  than  of  the  deceased  himself*     But 
under  the  circumstances  the  precautions  used  were 
very  proper ;    the  exertions  of   speaking  might 
have  been  fatal^  and  have  prevented  him  from 
proceeding  to  express  what  his  intentions  were; 
the  resort  therefore  to  question  and  answer  waJi 
highly  judicious ;  it  was  the  best  practicable  mode . 
of  collecting  his  wishes  and  intentions^  as  far  as 
he    was  capable  of   expressing    them^  and  was 
•adopted  with  the  concurrence  of  the  persons  pre* 
aent^  as  well  as  of  the  testator  himself. 

\»  Aed  intestate ;  to  whom  the  sick  person  answeretb,  Tea ; 
or,  I  do  make  him  my  executor :  in  this  case  the  testament  k 
good."    Swinbnme,  Part  ii.  sec.  5. 
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1800.  For  the  present^  then^  assumine,  as  I  am  bound 

Term.      ^  ^^>  ^^^  ^^is  allegation  {d)  contains  an  exact 

"^"^^V^fc^   representation  of  the  facts^   1  am  of  opinion  that 

^^^      this  paper^  as  far  as  it  goes^  does  contain  instruc- 

SKZFwomTH  tions  for  a  will,  and  therefore  if  the  statement 

'  shall  be   established    by  proof,    the  Court   must 

comply  with    the  prayer  of  the    allegation,  and 

grant  probate  of  the  paper  propounded. 


Eoiter  DbVEREUX    V.    BuLLOCK    AND    BuLLOCK    BY    HIS 

,^^~-  Guardian. 

April  19. 

» 

iJ^^tiJlir'  Richard  bullock,  a  merchant  and  ship- 
JJIrfSte.***"^  **  broker,  of  the  City  of  London,  died  on  the  13th 
.  of  May,  1806,  possessed  of  personal  property 
exceeding  in  amount  <£30,000,  and  a  small  (e) 
freehold  estate.  On  the  31st  of  May,  in  the  same 
year,  the  reverend  John  Bullock,  brother  of  the 
deceased,  and  the  only  next  of  kin,  administered 
to  his  effects,  as  having  died  intestate ;  he  and 
a  niece  (the  daughter  of  another  deceased  bro- 
ther) being  the  only  persons  entitled  to  the  dis* 
tribution  of  his  property. 

(jd)  ThU  cause  came  on  for  hearing  in  Michaelmas  Term, 
Tiz.  on  the  16th  of  December,  1809,  when  the  facts  detailed 
in  the  aUegation  being  fully  substantiated  by  the  evidence  of 
the  sererml  persons  who  were  present  during  the  transaction, 
tiie  G>urt  decreed  the  paper  propounded  to  be  entitled  to 
probate. 

(«)  About  J^  130  per  annnn^ 


Detersux 

V. 


ft 

iC 
€€ 
€C 
t€ 
t( 


PREROGATIVE  COURT  OF  CANTERBURY.  61 

'    The  present  suit  was  instituted  in  1807,  by  the       I8OD. 
reverend'  John  Devereux,  who  cited  Mr.  Bullack      Term. 
to  shew  cause  why  the  letters  of  administration 
granted   to  him  should  not  be  revoked ;   and  as- 
serted himself  to  be  a  legatee  in  the  following  will    Bullock, 
or  testamentary  schedule  : — 

''  This  is  thje  last  will  and  testament  of 
me,  Richard  Bullock,  .of  Cushion  Court, 
Broad  Street^  London,  merchant.  I  give 
and  bequeath  to  the  reverend  John  Doug* 
las,  of  Castle  Street,  Holborn,  in  the  City 
of  London^  two  thousand  pounds  bank 
stock.  I  give  and  bequeath  to  my  bro- 
ther, John  Bullock,  for  and  during  his 
^'  natural  life,  one  annuity  or  clear  yearly 
sum  of  two  hundred  pounds,  to  be  issuing 
and  payable  out  of^  and  charged,  and 
chargeable  upon  the  long  annuities  stand* 
ing  in  my  name  in  the  books  of  the  Go- 
vernor and  Company  of  the  Bank  of  Eng- 
land, and  to  be  paid. and  payable  to  him 
''  when^  and  as  the  said  long  annuities  shall 
'^  become  due  and  payable ;  and  from  and 
after  the  decease  of  my  said  brother,  I  give 
and  bequeath  the  said. annuity  of  two  hun- 
dred pounds  unto  the  said  John  Douglas, 
his  executors,  administrators,  and  assigns^ 
absolutely  for  ever.  I  give  and  devise  unto 
my  servant  Sarah  Robinson,  and  my  god- 
son Richard  Lynott,  all  those  my  two  free- 
hold messuages  or  tenements  with  the  ap* 
purtenances,  situate  and  being  in  Cushion- 
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court  aforesiiid ;  to  hold  to  theiti  for  nnd 
during  their .  natural  lives^  and  the  life  of 
the  sarvTTor  of  them ;  and  from  and  after 
the  decease  of  the  rarvivor  of  them,  1  give 
and  devise  my  said  two  messnages  or  tene- 
ments, with  the  appurtenances,  unto  the 
said  John  Douglas,  his  heirs  and  assigns 
for  ever,  t  give  and  bequeath  unto  the 
reverend  John  Devereux,  of  Wliite  Street, 
MoorHelds,  London,  ail  my  interest  in  the 
lead  mines  company,  or  society,  held  in 
Martin's  Lane,  Cannon  Street." 


It  aj^eared  that  ihe  deceased  had  duly  exe- 
cwted  two  wills ;  one  on  the  18th,  the  other  on  the 
«lst  t)f  November,  1799;  the  latter  «f  which 
OMtinued  in  existence  tiB  within  a  few  weeks  of 
his  death ;  (Siese  instruments  were  both  before 
the  Court  in  «  cancelled  state;  the  contents  of 
them  were  nearly  similar. 

Tbe  evidence  adduced  to  give  testamentary 
iCect  and  validity  to  the  paper  now  propounded 
WW  as  fellows  :— 

Mr.  Andrew  Jjbb  deposed, 

^*  That  about  'flie  end  of  March  or  beginning 
of  April  1806,  Mr.  Michael  Collins,  his  clerk, 
beii^^  then  about  to  five  in  the  service  of 
Rticlliafd  Bullock,  was,  in  consequence  thereof, 
sc^vera!  ^^es  with  the  deceased;  and  t>n  one 
day,  happening  abotft  that  time,  the  deceased 
smt  his  ^iH,  dttted  (he  21«t  day  of  November^ 
1799,  %o  the  lAffronent,  opened  and  cancelled,  by 
the  c^natare  of  his  name  being  istrack  through ; 


FREROOAnVE  OOVBT  <NP  CANTBKBURT 


«s 


OetkriuX 


and  the  gain«  was  so  brduirfat  by  Michael  Col-       iSQft. 
Uo«>    together    with  a   verbal  mesaa^  to  draw      Term* 
or  prepare  a  new  will  for  bim ;  that  beiii]j^  then 
confined  by  the  g&vA,  and  unable  to  go  out^  he 
sent  a  message  back  to  inform  him  thereof,  imd    Bvuo«ii 
that  it  was  impossible  for  hidi  to  tnake  a  aew 
will  without  proper  or  ftirther  instructions ;   and 
lMvin|^  afterwards^  during  the  jtime  he  was  so  cim«- 
ftaed  by  severe  tadispoeition,  received  many  press*- 
iag  messages  to  attend  the  deceased  and  make  his 
wiU,  he^  %B  soon  as  ha  found  himself  able  to  go 
out  in  a  eoach,  sent  a  verbal  message  to  the  de>- 
eeMed  to  inform  him  tlist  he  would  Wait  upoa 
hin  on  that  day^  which  was  the  5th  of  May,  1806> 
if  agreeable  to  the  deceased;  aAd  <Jie  answer  he 
retdpred  to  such  message  waa  delivered  to  him  ver«- 
bally  by  Michael  Gollitis,  informing  hin  that  Mr* 
Buttock  had  been  so  fatigued  by  persons  calliiig 
to  see  him  that  day^  that  he  had  then  composed 
himself  to  rest>  and  would  be  g^d  to  see  the  de** 
ponent  oa  the  next  day ;  and  accordingly  on  thd 
next  day^  being  the  6th  of  May,  1806,  he  went 
in  a  coach  to  the  deceased,  and  was  conducted 
into  the  bed-room,  where  he  lay  confined' to  his 
bed  by  iUttess ;  and  he  then  sat  down  and  con^ 
versed  with  the  deceased  on  several  subjects,  for 
lome  little  tine ;  and  the  deceased  not  having  in 
any  manner  alluded  to  his  desire  of  having  a  new 
wiH  nHide,  and  the  deponent  being  rather  sat- 
prised  therteat^  ais  h^  considered  the  aeveml  nes^ 
aages  he  had  receive  to  attend  the  said  deceaied 
Uid  «nake  a  new  will  for  him^,  came  from  him»  took 
oecaaiDn  to  mention  this  sut^t  himself  by  asking 
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1809-      if  he  did  not  wish  to  have  a  new  will  made  ?  to 
Term.      which  the  deceased  answered^  he  did  ;  and  having 
then  given  the  deponent  some  instructions  ver- 
bally^ as  to  the  alterations  he  wished  to  have  made 
Bullock    in  the  disposition  of  his  property ;  and  the  deponent 
^    ^*     having  then  brought  with  him  the  cancelled  will, 
dated  the  21st  day  of  November,   1799,   imme- 
diately proceeded  to  draw  or  prepare  a  new  will' 
from  the  verbal  instructions  which  the  deceased 
then  gave  him,  in  respect  to  such  alterations  he 
wished^to  have  made  in  the  disposition  of  his  pro- 
perty by  such  aforesaid  cancelled  will,  and  the 
deceased  having  directed  that  an  annuity  of  £50 
should  be  given  to  his  servant,  Sarah  Robinson, 
for  and  during  her  natural  Ufe,  and  he  having 
accordingly  inserted  such  bequest  in  the  will  he 
was  so  preparing,  and  finding  immediately  after- 
wards, from  the  deceased's  own  instructions  that 
the  said  annuity  was  to  be  made  chargeable  on  his 
two  freehold  messuages  or  tenements,  in  Cushion 
Court;  and  that  a  like  annuity;  chargeable  on  the 
same  premises,  was  to  be  given  to  the  deceased's 
godson,   Richard  Lynott;  and  also  that  the  said 
two  freehold  messuages  were  to  be  devised  to 
them,  the  said  Sarah  Robinson  and  Richard  Ly- 
nott for  their  natural  lives,  and  the  life  of  the  sur- 
vivor of  them,  he,  the  deponent,   thereupon,   of 
his  own  accord,  and  without  any  directions  from 
the  deceased,  struck  out  the  legacy  or  bequest 
of  £50  a  year  to  the  said  Sarah  Robinson,  be- 
cause  the  said  two   intended  annuities  were,  as 
aforesaid,  to  be  charged  on  the  said  two  freehold 
jnessuages,    so  as  aforesaid,  intended  to  be  de^ 
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Tited    to   them    the    said    Sarah  Robinson   and 
Richard  Lynott^  and  then  proceeded  in  preparing 
the  will  from  the  verbal  instructions  of  the  de- 
ceased ;  and  having  then  come  down  to  a  legacy 
or  bequest  of  the  interest  in  the  lead  mines  com* 
pany  or  society^  held  in  Martinis  Lane^  Cannon 
Street,  London,  which  the  deceased  directed  to  be 
given  to  the  Rev.  John  DeVereux  ;  and  the  same 
having  accordingly  been  inserted  in  sach  intended 
will,  he  directed  that  Mr.  James  Williamson  and 
Richard  Lynott  should  be  appointed  his  executors ; 
but  not  having  disposed  of  the  residue  of  his  per- 
sonal estate,  or  given  any  directions  respecting  the 
same,  the  deponent  asked  him  if  it  was  his  inten- 
tion to  leave  the  same  to  his  executors,  or  that  they 
should  take  it ;  and  on  the  deceased  answering  no, 
the  deponent  tokl  hinx  that  he  must  leave  some  kind 
of  legacy  to  the  said  Mr.  Williamson,   otherwise 
he  would  take  the  residue  of  his  personal  estate  as 
it  was  not  disposed  of ;  and  the  deceased,  after  some 
eonsideration,  not  having  made  up  his  mind  as  to 
what  legacy  should  be  given  to  the  said  Mr.  Wil-: 
liamson,  or  whether  he  would  give  any  further  or 
other  legacies  by  his  intended  wHl,  told  the  depo- 
nent to  take  the  papers  away  with  him,  meaning 
the  new  will,  and  a  copy  of  the  deceased's  late 
brother's  wilL  which  he  had  made  Mary  Robinson, 
the  daughter  of  his  servant,   find  for  him  in  the 
early  part  of  this  transaction ;  and  he  saith,  that  to 
the  very  best  of  his  recollection  he  thinks,  (but  can- 
not, depose  thereto  with  certainty,)  that  when  he 
had  finished  writing  the  will,  so  far  as  the  deceased 
gave  him  inrtriictions,  he  read  the  same  alt  over  to 
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hifP,  but  ncA  for  the  purpose  of  obtaining^  his  a{^ro« 
batton  thereof,  not  ihiBking  it  of  any  coAsequence 
till  the  will  should  be  coaipleted  ;  btrt  he  is  certain 
that  the  deceased  well  knew  and  understood  the 
contents  thereof,  as  he  dictated  the  same,  and  more 
aq^eci^ly  if  the  deponent  read  the  same  to  him, 
which  be  really  thinks  he  did,  for  he,  the  said  de* 
ceased,  wa^,  during  all  the  time  hereinbefiire  depoflt^ 
ed  of,  of  sound,  perfect^  and  disposing  mind^  me* 
tnory,  and  understandiag ;  and  capable  of  doing  any 
Ibtng  reqaiping  thought,  judgment  and  r^ection. 
That  whM  lie  te^k  the  will  away  with  him  as  di- 
rected by  the  deeenaed  on  the  6th  of  May,  the  de« 
ceased,  though  evidently  desirous  of  a  little  time  to 
consider  what  l^^y  he  should  leave  to  the  afare* 
said  Mr.  WiUiamsoo^  and  bow  he  should  dispose  of 
tl^e  residue  of  fajis  peFsonsil  estate,  did  not,  as  the  de* 
ponent  recollects,  desire  him  to  call  again  in  a  few 
days,  or  ia  a  short  tiiae,  that  his  will  might  be  com-* 
pleted,  or  to^  that  «ifiect ;  for  if  he  had,  the  deponenA 
woukl  have  c^Ued  on  him  the  very  next  day  for  that 
purpose,  whereas  be  waited,  expecting  to  be  sent 
for,  till  Saturday  the  10th  of  May ;  that  he  nevar  re- 
ceived any  message  from  the  deceased  on  the  sub- 
ject of  his  will,  or  to  attend  him  from  the  6th  till 
the  IQth  oC  M$y,  for  if  he  had,  he  should  certainly 
have  gone  on  either  of  the  intervening  days,  thai 
is  to  sayj  on  the  7th»  8A|,  or  9th  of  that  month,  for, 
though  he  continued  weak  in  his  feet^  he  was  nob 
confinM  to  the  house,  but  could  go  out  in.  a  coach. 
That  on.  the  10th  of  May  be  did  receive  a  ver-. 
bal  message  as  friom  the.  deceased  (but  did  not  see 
^e  messenger^)  wj'mg,  that,  Mr*  BuUock  wished: 
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the  deponent  to  come  to  him  to  finish  his  ivill^  and 
that  his  brother  was  with  him^  and  wished  him  to 
come  ;  aad  accordingly  he  took  a  coach  and  went  to 
the  deceased's  hoase^  where  he  saw  the  Rpr.  John 
Bullock^  of  whom  he  enquired  if  his  brother  was 
in  a  competent  state  to  make  a  wffl^  to  whieh  Mr. 
Bullock  answered  he  was^  and  the  deponent  then 
went  up  stairs  into  the  deceased's  bed-room^  wbeinef 
he  lay  confined  to  bis  bed  by  the  illness  of  which 
he  died ;  he  sat  down  by  the  deceased's  bed-side, 
and  either  Mr.  Bullock,  or  Sarah  Robmson  the 
deceased's  hoasekeeper,  told  the  deceased  that  Mr. 
Lee  w^s  cottie,  upon  which^  as  he  lay  in  bed,  he 
lamed  his  head  and  looked  at  the  deponent^  and 
then  the  deponent  introduced  the  subject  of  his  will 
by  asking  him  if  he  woyld  choose  to  leave'  his  niece 
any  things  or  to  tliat  effect,  but  (he  deceased  made 
no  answer  but  turned  bis  head  away  a^in^  and  did 
not  uttet*  a  word  during  the  whole  time  the  depo- 
nent remained  with  him ;  upon  which  the  depo- 
nent, imagining  that  the  deceased  dkl  not  cheese 
to  do  any  thing  further  respecting  his  wi9  at  thai 
^me,  left  the  room  and  came  away,  but  he  did  not 
imagine  ftat  the  deceased  was  at  such  time  incapa* 
ble  of  proceeding  WiCh  his  wiH,  as  he  did  rfot  know 
fhaf  he,  the  deceased,  was  in  the  exhausted  state 
of  body  and  mind  pleaded  and  set  forth  in  the  fifth 
artic^le  of  the  allegatioTr,  for  thef  depotf ent  did'  not 
feraain  with  bim  so  lon^  a^  a  quarter  of  kii  honr  At 
the  time  articulate,  and  never  afterwards  salif  hiin ; 
and  he  says  the  tefetator  did  give,  will,  dispose,  be^ 
queatii,  and  do  in  all  respecte  as  rn  the  said  papei^ 
writing  mltrfced  A.  i»  cotitahied,  btithe  cannot  tale 
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18M.      iipoa  himflelf  to  swear  that  the  deceased  never  de* 
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Term,  p&rted  from  his  intentions  therein  expressed,  or 
that  the  said  deceased  would  have  executed  the  said 
paper- writing  as  his  last  will  and  testament  had  the 
BuixocK,  same  been  completed  even  on  the  next  day,  because 
h^  was  a  person  very  changeable,  but  if  it  had 
been  completed  at  the  time  the  deponent  wrote  the 
.  said  paper* writing,  he  does  not  doubt  that  the  die- 
ceased  would  then  have  executed  it." 

Sarah  Rorinson  deposed, 

''  That  some  time  iii  February,  1S06,  the  testa- 
tor was  taken  ill  of  the  illness  of  which  he  died,  and 
was  confined  to  his  room,  and  very  much  and  al- 
most chiefly  to  his  bed,  from  that  time  till  his  death, 
though  he  was  occasionally  dressed  and  sat  up  a 
little  in  his  room.  That  one  day  happening  about 
a  fortnight  or  three  weeks  before  Easter  day  next  be- 
fore  bis  death,  the  deceased  gave  her  a  key  of  a  box 
which  stood  in  his  room,  in  which  he  kept  bis  pa- 
pers of  consequence,  and  told  her  to  give  him  there* 
out  acertain  paper,  which  he  described  to  her ;  and 
when  she  had  so  done,  he  told  her  that  it  was  his  will, 
and  desired  her  to  take  notice  of  what  he  was  then 
going  to  do,  and  then  he  run  a  pen  with  ink  through 
his  name  subscribed  thereto,  and  said,  there,  take 
notice  that  I  have  run  my  pen  through  my  name,  and 
this  will  is  now  no  more.  I  shall  make  a  new  will 
when  Mr.  Lee  can  come.  And  after  he  had  so  can- 
celled his  will,  he  several  times  sent,  (and  among 
others  sent  the  deponent  and  her  daughter)  to  Mr. 
Lee's  house  to  enquire  how  he  was,  and  the  answer 
that  was  always  brought  back  was  that  he  was  ex- 
tremely ill,  and  unable  to  gpt  out,  or  to  that  effect. 
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That  on  Blaster  Sunday  he  complained  to  the  depo- 
nent of  having  foond  a  g^at  alteration  in  faimseMT 
for  the  worse^  and  expressed  a  great  anxiety  for  Mr. 
Lee  to  come  to  make  his  will,  and  said  that  he  in- 
tended to  leare  the  deponent  fifty  poonds  a  year^ 
and  asked  her  if  she  thought  that  enough,  to  which 
she  answered,  it  was ;  and  he  said  if  she  thought 
it  ¥ras  not  enough  she  should  have  more ;  and  he 
further  said,  he  thought  that  he  should  leave  his 
godson,  young  Lynott,  one  of  the  houses  in 
Cushion  Court,  and  that  he  would  leave  sometliing 
to  the  bishop,  meaning  the  Roman  Catholic  bishop, 
the  Rev.  John  Douglas,  for  the  Blind  Charity  in 
St*  George's  Fields ;  and  about  six  o'clock  hi  tite 
evening  of  Elaster  Sunday  he  sent  the  deponent  to 
Mr.  Lee*s  to  enquire  how  he  was,  and  whether  he 
was  able  to  come  out ;  but  the  answer  was,  that 
Mr.  Lee  was  so  bad  he  was  unable  to  come  out  or 
to  help  himself  to  any  thing;  and  again,  very  late 
in  the  said  evening,  and  also  in  the  evening  fol- 
lowing, the  deceased  sent  the  Rev.  Jolin  Devereux 
to  enquire^  how  Mr.  Lee  was,  and  whether  he  was 
able  to  come  to  him  ;  but  Mr.  Lee  continued  con- 
fined by  indisposition  for  some  weeks,  and  was  not 
able  to  come  to  the  deceased  till  within  a  week  Or 
ten  days  before  bis  death,  about  which  time  Mr. 
Lee  came  in  a  coach,  and  was  from  thence  assisted 
up  stairs  to  the  deceased's  bed-room ;  that,  after 
Mr.  Lee  had  left  him,  the  deceased  told  the  depo- 
Bent  that  he  had  talked  to  Mr.  Lee  so  long,  and  was 
so  exhausted,  that  he  could  not  talk  to  him  any  longer^ 
and  that  Mr.  Lee  was  to  come  to  him  the  next  day. 
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pecting  Mr.  Lee  daily  to  come  aud  fioish  his  will  for 
him^  expressed  great  anxiety  at  finding  he  did  nol 
BuLLocs,  come,  and  a  messenger  was  sent  every  dayy  after  the 
said  day  when  Mr.  Lee  came  as  aforesaid  and  he* 
gan  to  make  the  said  will  for  the  deceased,  to  know, 
how  Mr.  hee  was,  or  iaformation  thereof  was  daily- 
brought  to  the  deceased's  house  by  tlie  clerk  or  serv^ 
ant  of  the  said  Mr.  Lee,  who  nsed  to  call  to  inquire 
how  he  was.  That,  ^n  the  Thursday  or  Friday 
>next  before  the  day  on  which  the  deceased  died 
(which  happened  on  a  Tuesday,  he  having  become 
extremdy  weak  and  low^  and  evidently  near  his  dis- 
foltttion^)  the  defM^nent  took  occasion  to  mentioA 
to  the  Rev.  John  Qullock  that  he  had  not  signed 
his  will,  and  the  Rev.  John  Bullock  thereupon  re- 
commended that  Mr.  Lee  should  be  sent  to^  and 
the  deponent  thereupon  sent  her  daughter  far  that 
purpose^  who  brought  back  an  answer  that  Mr. 
XrfOe  was  too  ill  to  come  out.  and  Mr.  Lee  did  not 
con^e  t31  Saturday,  the  10th  of  May,  and  he  was  then 
sh^wn.  into  the  deceased's  bed-room,  but  he  was 
thea  sp  exhausted  ^nd  weak»  that,  though  he  was 
sj^kea  to,;  and  understood  whaA  was  said^  he  was  un- 
able scarcely  to  give  any  answer,  and  it  was  there- 
ipre  judged  improper  to  propeed  witii  his  will,  and 
he  continued  in  that  state  all  that  day,  and  on  the 
uext  he  became  speechless,  and.  so  con(iinued  till  ha 
died  on  tlie  thirteenth^  of  the  slid  month  of  May, 
(heing  Tuesday)  irkh^ut  having  had  sufficient  ca-^ 
pacity  of  mjs^d  to  (^Maplete  his  aforesaid  will/* 
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Mahy  Aim  ReiiKsoTN,  (the  datightef  of  V»  jfrev       taet. 
ceding  witness^  deposed,  7«rA* 

''  That  HhovH  aoen  on  Thursday  the  8ib  of 
May^  her  mother  told  her  to  go  to  Mr.  LeeV  house 
and  to  inform  him  that  the  Rev.  Mr.  Biilk)ck  wtrfied  MobbocM, 
him  to  come  to  the  deceased's  hease'iniHiedtatefy  if 
he  was  able  to^  come  oat^  bat  did  no^  say  for  irhat 
purpose  he  was  wanted ;  accontin^y  she  defiy^rM 
this  message  to  Mrs.  Lee,  who  returjied  fov  answer 
that  Mr.  Lee  was  very  ill  and  unable  to  come  oiit. 

''  This  witness  spoke  also  to  Mr.  Lee's  ctHili«0 
on  the  lOth^  and  rrawiaiog  «  very  dK^rt  time  as  th^ 
bed-chamber  of  the  deceased,  and  added  tbttt  the 
deceased  was  daring  that  day  iii  a  very  weak  -aiMl 
exhausted  state,  notwithstandiag  which  be  did  in 
the  coarse  of  that  day  speak  to  the  deponent  aboat 
aomo  money  he  wished  her  to  canry  to  the  hank^Nt^ 
which  she  accordia^y  did.'* 

JcuN  Lynott  deposed. 

To  the  deceased's  having  sent  t^  him  daring  bia 
last  ilhiess  to  ask  him  to  be  'one  of  his  executory 
and  to  his  teiUng  him  that  he  had  g^ven  iBStrao- 
tions  for  the  making  of  his  will>  and  that  be  ieh 
tended  to  invest  a  sum  of  money  in  tlie  name  of 
the  trustees  for  the  use  of  the  Roman  Catholic 
College. 

Dorothy  Lynott,  (wife  ct  the  precedii^g  wit* 
ness,)  deposed. 

To  the  deceased's  expressing  to  her  his  wish 
that  hev  husband  should  be  one  of  his  executors^ 
to  his  telling  her  that  he  had  taken  care  of  her  litde. 
boy,  ta^  whom  be  was*  godfather,  and  to  tbe  great 
anxiety  the  deceased  testified  for  several  days  pre^ 
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1809.      ceding  his-death  to  see  Mr.  Lee  for  the  purpose  of 
Term.       finwbing  his  will. 


Stoabey  and  Adams  far  the  next  of  kin. 
^  Arnold  and  Dattbeny  contra. 

BoLLoeay        Judgment. 

Sir  JoH!f  NiCHoiL. 

The  question  is  whether  this  paper  can  be  esta- 
blished upon  this  evidence  ?  it  contains  mere  in- 
straetions ;  it  is  not  complete  even  as  a  paper  of 
instructions^  for  they  are  only  a  part  of  the  in- 
tended disposition.  .  Such  a  paper^  however^ 
might  be  established  by  circumstances ;  but  for 
this  tw*o  points  are  absolutely  necessary.  First, 
the  Court  must  be  completely  satisfied  that  the  de- 
ceased had  finally  decided  to  give  these  legacies. 
Secondly,  that  he  never  abandoned  that  intention, 
but  was  only  prevented  by  the  act  of  God  from 
proceeding  to  the  completion  of  his  will. 

If  the  instructions  had  been  completed,  and  the 
drawer  only  dismissed  to  prepare  a  more  regular 
will  from  them,  that  would  be  an  act  preparatory 
to  execution  and  a  confirmation  of  his  intentions, 
and  consequently  would  stand  on'  stronger  grounds 
than  this  case  where  the  instructions  have  only 
been  proceeded  in  in  part,  and  the  drawer  is  to 
return  for  the  purpose  of  receiving  further  in- 
structions ;  for  here  the  whole  matter  lies  open  to 
the  re-consideration  and  revision  of  the  deceased. 
The  perusal  of  the  former  part,  and  the  considera- 
tion of  other  bequests,  might  naturally  enough  in- 
duce a  change  in  the  legacies.  Unless  therefi3re 
there  was  the  strongest  possible  evidence  that  the 
intention  of  the  deceased,  as  iar  as  it  went^  was 
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f^xed,  the  Court  vronld  not  g^nt  probate  of  a  pa« 
per  of  this  description.  Again^  when  the  deceased 
.«top8  in  the  middle^  it  is  a  presumption  that  he 
did  not  intend  to .  proceed  to  execution  ;  for  it  is 
never  to  be  forgotten  that  the  strong  presumption 
of  hw  is  against  a  paper  of  this  nature^  and  the 
onns' proband!  lies  on  those  who  set  it  up  to  shev^ 
on  the  one  hand^  the  full  and  entire  determination 
of  mind  on  the  part  of  the  deceased^  and,  on  the 
other^  the  inevitable  incapacity  which  prevented 
him  from  executing  it« 

Does  the  evidence  in  the  present  case  satikfy 
these  demands  ?  Mr.  Lee,  the  drawer  of  the  in- 
structions, was  the  confidential  attorney  of  the  de* 
ceased ;  his  impressions  therefore  will  have  great 
weight  in  forming  the  opinion  of  the  Court ;  ac« 
cording  to  his  testimony,  the  anxiety  of  the  de- 
ceased was  not  strong,  his  heart  was  not  in  the  trans- 
action  when  Lee  went  to  him  on  the  6th  of  Mdy^ 
the  deceased  commenced  a  conversation  on  other 
subjects^  and  made  no  allusion  to  his  will  till  Mr. 
Lee  directed  his  attention  to  that  topic. 

The  two  Robinsons  and  the  two  Lynotts  indeed 
say  that  the  deceased  expressed  great  anxiety  for 
the  arrival  of  Lee ;  but  it  is  to  be  observed  that 
these  witnesses  .are  disappointed  persons,  to  whom 
the  deceased  had  always  held  out  hopes  of  legacies; 
their  evidence  therefore  is  to  be  received  with  cau- 
tion ;  though  there  is  no  imputation  against  them 
that  they  speak  corruptly,  yet  they  naturally  speak 
under  a  bias.  .Mr.  Lee  is  not  certain  as  to  read- 
ing over  the  paper  to  him,  he  only  thinks  he  did ; 
he  says  the  deceased  hesitated  as  to  the  disposi- 
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180SL      tion  of  lu8  residiie^  as  to  a  beqaert  to  hk  exe€«* 

T^rm.     tor^  and  also  as  to  whether  he  sh^ld  gitie  aaj 

'"^^^'^^^    farther  legacies.     The  coaclusion  of  the  instruc* 

^^        tions  was  postponed^  aot  beeaitse  he  wasexbsaafi^ 

BVL1.0CS,  ed^   bat  because  he  had  not  fully  made  up  bis 

Bund*    This  haf^pened  on  the  6th  of  May  ;  Mr. 

liae  received  no  measage  c^in  till  the  lOlb^  or  be 

sbotdd  have  repeated  bis  visit ;  and  dwtn§^  the  in* 

terval  tbe  deceased  waa  perfectly  in  a  slate  to  have 

proceeded  with  bis  will. 

The  two  Robinsons  and  two,  Lynotts  say  that 
tbe  deceased  was  exceediagly  anxious  to  cossplete 
bis  witt^  that  repeated  messages  were  sent  to  Mr. 
Lee^  bat  that  tbe  answer '  returned  to  them  was 
Ijbat  he  was  laid  up  with  ilbess,  and  unable  to 
come ;  but  all  this  is  at  complete  variance  with  the 
evidence  of  Mr.  Lee  himself,  who  says  he  was  not 
iU^  and  that  be  should  certainly  have  gone  to  the 
deceased  had  he  received  any  message    to  thai 

effect. 

When  this  inconsistent  evidence  is  produced  by 
the  party  setting  up  tbe  paper,  on  what  hss  the 
Couil  to  rely }  Upon  the  fact  undoubtedly  that  for 
four  days^  though  the  deceased  continued  perfectly 
Ci^Ue,  no  further  progress  was  made  ia  this  will. 
On  tbe  10th  Mr.  Lee  received  a  message  as  from 
the  deceased,  and  goiag  to  him  was  informed  bjr 
his  brother,  in  reply  to  a  question  be  put  to  him^ 
that  tbe  deceased  was  sufficiently  in  a  state  of  ca<» 
pacity  to  proceed ;  this  is  material  to  shew  capacity^ 
as  tbe  brother  could  have  no  motive  for  repr eseoit* 
iog  him  to  be  itt  a  better  state  than  he  really  wbSj 
f(u:  his  interests  would  most  prcibably  have  been 
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alOected  by  any  wilK    The  deceased  is  not  io&eiiai--      jsoo. 
ble^.  he  attended  to  the  infoxmaiion  gken  bun  q{     Tern^. 
Mr.  Lee's  coniing^  he  turns  round  and  lookjf  ai  him    ^^^yv 
but  says  nothing ;  when  Mr.  liee  questiood  hha  *'*^''* 
about  hifl  will  he  is  not  unmindful  of  it^  but  he  Birixoocn 
tiirns.  away  his  head^  which  Mr.  Lee  attributes  nol  ; 

to  incapacity  but  to  dislike  to  proceed. 

The  other  witnesses  attempt  to  account  for  thia 
behaviour  by  representing  him  to  be  in  an  exhaust* 
ed  state ;  bu^  nevertheless^  one  of  them  roentioni^ 
a  fact  which  shews  that  be  was  capable  of  an  act 
of  businesa^  namely^  Ihat  on  that  day  he  had  giTen 
her  money  to  carry  to  his  bankers. 

Here  then  is  not  only  an  omission,  but  a  direct 
refusal  to  complete  this  paper ;  how  is  it  possible 
for  the  Court  to  support  it?  how  can  the  Court 
say  that  thus  far  at  all  events  the  deceased  had  der 
dded  to  dispose  of  his  property  ?  Further,  if  these 
legacies  were  supported  by  the  uniform  disposittong 
of  former  wills,  some  weight  might  be  attributed 
to  this  circvmstance ;  but  it  is  hot  so^  not  one  of 
the  bequests  is  precisely  the  same  in  the  former  - 
wills ;  they  are  not  supported  even  by  the  more  re^ 
cent  declaration  deposed  to  by  Sarah  Robinsoi^ 
living  her  full  and  entire  credit  lor  the  accuraoy  of 
these  declarations. 

The  character  of  the  deceased  has  been  adverted 
to ;  and,  if  he  had  been  a  person  uniform,  steady^ 
and  invariable,  in  his  habits,  some  reliance  might 
have  been  placed  on  this ;  but  the  reverse  appears 
to  Imve  been  the  fact,  without  relying  on  the  de« 
claration  spoken  to  by  Sarah  Robinson  that  the 
deceased  was  such  a  shuttle-cock  that  he  promised 
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her  one  moment  what  he  would  not  do  another, 
it  appears  from  the  more  satisfactory  evidence  of 
Mr.  Lee  that  he  was  a  person  of  a  very  changea- 
ble  mind.  How  theii  can  the  Court  say  tlmt  he 
had  not  departed  from  his  intention  ;  but  that  his 
fixed  mind  and  will  went  alon^  with  this  paper  ? 
In  the  very  course  of  giving  these  instructions  there 
are  important  fluctuations  of  intention. 

From  such  circumstances  the  Court  could  hardly 
establish  any  paper  which  had  not  received  formal 
execution^  without  great  danger  of  injuring  the 
rights  of  the  next  of  kin^  to  whom^  it  must  be  re- 
membered^ the  hw  gives  the  property  if  there  is 
no  testamentary  disposition. 

In  this  case,  where  there  are  only  a  few  first  in** 
structions,  and  they  are  not  conformable  to  any 
former  dispositions,  nor  precisely  supported  by 
any  recent  declarations,  where  they  receive  no 
partial  approbation  and  confirmation  as  far  m 
they  go,  the  deceased  stopping  from  not  having 
made  up  his  mind  as  to  the  rest  of  his  will,  making 
no  further  appointment  with  the  drawer,  and  living 
five  days  without  any  further  act,  and  when  the 
drawer  did  attend  him  afterwards  declining  to  pro- 
ceed, the  Court  can  have  no  difficulty  in  deciding 
against  this  paper,  and  in  decreeing  the  adminis- 
tration to  the  Brother  and  next  of  kin  of  the  de- 
ceased. 
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1810. 

Detereux  t^.  Bullock. 


An  appeal  was  interposed  to  the  High  Court  of 
Delegates^  from  the  sentence  of  the  Prerogative 
Court. 

The  cause  came  on  for  hearing  on  the  same  evi-      ^^7  ^u 
dence  as  in  the  Court  belovr^   before  the  Judges 
Delegates^  viz. 

Sir  Alan  Chambre,  one  of  the  Justices  of  the 

Court  of  Common  Pleas. 
Sir  Robert  Graham,  one  of  the  Barons  of  the 

Court  of  Elxchequer. 
Sir  John  Bailey,  one  of  the  Justices  of  the 

Court  of  King's  Bench. 

Doctors  BURNABY, 

Jenner, 
Phillimorb, 

and 
Edwards. 


The  sentence  of  the  Prerogative  Court  was  af-      Hay  f 4. 
firmed ;  but  the  Delegates  gave  no  costs. 


7§  tkntA  DfirrfirafiNED  nt  tRB< 


y^j,^^  Beaumont  v.  Perkins. 

An^rtideof    A.NN  Pcrkiiis  was  the  testatrix;  her  will  bore 

HB  allegation 

picadiiiir  com-  date    December  9^    1807,    and  was  opposed  1^ 

parison  of  •  *  •  •* 

iMnd-writioc  'Chorles  Beaumont  an  executor  under  a  former  will ; 
had  seen  tha  an  allegation  was  g^ven  in  by  him,  consisting  of 
wri|e ;  and  fourteen  articles,  the  last  of  which  only  was  ob« 
aidued  w"*"*  jcctcd  to.    It  pleaded, 

hand-writing 
who  had  not 

SSSottoT^**^  "  That  the  name,  Ann  Perkins,  subscribed 

'  ''  to  the  pretended  last  will  and  testament  of 
''  Mr.  Perkins,  the  party  deceased,  dated 
''  9th  of  December  1807,  is  not  the  hand- 
^  writing  of  the  said  Ann  Perkins,  and  it 
"  is  well  known  or  believed  not  to  be  of  her 
hand-writing'  by  divers  persons  of  good 
credit  and  reputation,  who  have  frequently 
''  seen  her  write  and  subscribe  her  name,  and 
are  thereby  become  well  acquainted  with 
her  manner  and  character  of  hand-writings 
''  and  subscription,  and  that  by  a  comparison 
'^  of  the  said  names  Ann  Perkins  subscribed 
''  to  the  pretended  last  will  and  testament  of 
''  the  deceased  with  the  names  Ana  Peiidns 
*'  set  and  subscribed  by  tbe  said  Ann  Perkins 
to  the  wills  respectively  bearing  date  the 
24th  of  May  180S,  ^th  of  October  1805, 
and  the  15th  of  November  1806,  and  also 
^'  with  the  letter  written  by  the  deceased  as 


tc 
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*'  pleaded  ia  the  5th  and  6th  articles  of  this  isoo. 
^  allegation,  and  with  the  letter  of  attorney  T^erm. 
^'  pleaded  in  the  10th  article  of  this  altega- 
''  tion ;  it  eridently  appears  to  persons  judges 
^'  of  haad^^WTfrting  and  fully  competent  to  form  1hMx»u 
"  an  opinion  thereof  that  the  said  names  Ann 
*'  Perkins  set  and  subscribed  to  the  aforesaid 
^'  pleaded  last  will  and  testament  are  not  of 
^'  <1k  hand*  writing  of  the  same  person  who  so 
''  subscribed  the  said  wills  of  the  deceased 
bearing  date  as  aforesaid  and  mentioned  in 
this  allegation  and  wrote  the  said  letter  and 
**  subscribed  the  letter  of  attorney  as  herein* 
"  mentioned/' 


"    I 


AmM  and  Edwmds  agcimt  tko  adtrdmmi  of 
this  article. 

The  deposft'ions  of  persons  skilled  in  hand-writ- 
tng  who  are  to  judge  of  the  signature  of  this  will 
by  a  comparison  of  it  with  other  signatures  of  the 
deceased  cannot  be  considered  as  evidence,  because 
they  would  be  evidence  of  opinion  oftly  and  not  of 
Cm^.  We  know  by  tradition  in  the  Ecclesiastical 
Courts,  that  when  the  Court  has  found  it  neces- 
sary to  form  an  opinion  as  to  hand-writing,  it  has, 
for  the  purpose  of  assisting  its  own  judgment,  in- 
voked the  aid  of  the  registrars  of  this  and  of  odier 
Courts;  a  mode  inftaitely  preferable  to  the  one 
proposed  in  this  plea,  because  the  registrars,  from 
their  office,  may  be  supposed  to  be  conversant  in 
hand-writing ;  and  their  opinion  thus  taken  will 
not  assume  the  character  of  evidence.    True  it  is 

that  evidence  of  this  description  has  been  admitled 
3 
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i^er  ^  ^^  *^^  ^^®  ^^  -R«%  V.  RiveU  (a),  but  it  was 
TWm.  held  entitkd  to  very  little  weight ;  at  all  events 
it  is  that  which  cannot  weigh  against  other  evi- 
dence ;  and^  if  it  is  not  to  be  considered  as  to* 
Piujjrs.  tirely  inadmissible^  still  the  Court  will  not  receive 
it  where  it  has  other  proofs^  from  which  it  can 
deduce  its  conclusions ;  or  in  any  case  where  it  is 
not  absolutely  necessary.  Here  there  is  no  neces- 
aity  ;  because  it  is  directly  pleaded  in  a  preceding 

(a)  Reilfy  ▼.  Rioeiiy  Prerog.  28th  Julyy  170^. 

Id  the  10th  article  of  aa  all^tioQ,  it  was  pleaded,  <^  that 
a  paper  of  ingtructions  exhibited  in  the  cause  was,  ia  the  opi- 
nion of  persons  skilled  in  handwriting,  written  in  a  studied 
end  fabricated  hand,  and  not  in  the  natural  hand  of  any  per- 
son, &C.  and  also  that  it  appeared  to  be  written  by  the  same 
person  who  had  written  the  memorandum  at  the  bottom  of  the 
paper*'* 

This  was  objected  to,  as  extending  the  doctrine  of  compari- 
son of  handwriting  farther  than  it  had  yet  been  carried,  tiz* 
to  produce  evidence  to  shew  that  it  could  not  be  the  handwrit- 
ing of  any  person  whatever. 

JtincMEifT. 

Sir  William  Wthve. 

I  do  not  think  so ;  I  conceive  it  possible  for  persons  conver« 
sant  in  handwriting  to  distinguish  a  studied  from  a  real  haud^ 
and  to  give  a  satisfactory  opinion  on  such  a  point.  Comparison 
of  hand  has  always  been  admitted  in  the  Ecclesiastical  Courts 
in  diiferent  ways ;  the  old  way  was  to  refer  It  to  the  officers  of 
the  Court ;  in  fVhite  v.  Terry  and  Longmare^  before  Sr  Greorge 
Hay,  in  1774,  the  Court  referred  to  the  deputy  registrars  of 
the  Admiralty  and  the  Consistory  of  London  for  their  opinion 
as  to  handwriting. 

It  is  observable  also  that  it  has  been  admitted  in  this  yery 
cause  in  the  Court  of  Ring's  Bench ;  but  this  Court  does  not 
want  such  a  precedent. 

The  article  was  admitted*. 
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iBurticie  that  the  name  subscribed  to  the  will  is  not  in      ^8^- 

Easier 

the  handwriting  of  the  deceased^  and  thus  the  at-      Term. 
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tention  of  the  Court  is  directly  called  to  the  fact^ 
and  it  may  be  proved  by  witnesses. 

Adams  and  Jenner  contr^.  Per»iks. 

The  objection  taken  that  this  article  does*  not 
plead  a  facc^  but  opinion  as  to  a  fiict^  would  apply 
to  aH  evidence  of  handwriting,  which  at  any  time 
is  only  the  evidence  of  opinion  and  belief;  for^ 
where  witnesses  speak  to  their  knowledge  of  the 
handwriting  of  any  person  from  having  seen  him 
write  on  a  former  occasion,  they  only  speak  to 
their  opinion  founded  on  that  fact.  It  has  always 
been  the  practice  of  the  Ecclesiastical  Courts  to 
admit  this  species  of  evidence.  Riley  v.  Rivetl  is 
not  the  only  case ;  the  same  point  was  decided  ia 
Hewett  V.  Moore  and  in  many  others. 

Persons,  who^e  business  renders  them  conversant 
with  handwriting,  and  who  are  consequently  in  the 
habit  of  applying  their  attention  frequently  and  with 
great  particularity  to  the  subject,  can  form  a  more 
satisfinctory  opinion  as  to  the  similitude  or  dissimili* 
tude  of  handwriting  than  either  the  Court  or  the  re- 
gistrars, and  may  materially  assist  in  relieving  the 
Court  from  much  painful  responsibility. 

Judgment. 

Sir  John  Nicholl. 

I  do  not  understand  that  any  objection  has 'been 
taken  to  the  first  part  of  this  article ;  but  only  to 
that  part  of  it  which  pleads  that,  on  a  comparison 
of  the  subscription  to  this  will  with  the  deceased's 
subscription  to  other  wills  and  to  a  power  of  attor- 
liey>  it  appears  to  judges  of  handwriting  not  to  be 
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the  subscf  iplion  of  the  same  person :  and  this  ia, 
introduced  for  the  purpose  of  laying  before  the 
Court  the  opinion  of  persons  skilled  ia  compa* 
rison  of  handwriting. 

The  question  is  not  what  the  effect  of  this  evi- 
dence may  be,  but  whether  it  is  admissible  ?  it  is 
not  denied  that  such  evidence  has  been  admitted  ; 
indeed  no  case  has  been  suggested  on  which  it  has 
ever  been  rejected  ;  the  Court  is  not  at  liberty  to 
f-efuse  it  from  any  present  opinion  it  may  entertain 
of  the  little  effect  it  may  ultimately  produce  ;  one 
sees  no  ground  for  rejecting  absolutely  evidence  of 
this  sort  ,  It  has  been  truly  said  that  all  evidence 
qi  handwriting  is  evidence  of  opinion ;  if  a  person 
has  seen  another  write  twenty  years  ago,  he  can 
only  form  his  belief  as  to  his  writing  by  a  compa- 
rison with  what  he  once  saw :  what  is  this  but  evi- 
dence of  opinion  ?  it  is  not  suggested  that  the  com- 
parison should  not  be  made,  but  it  is  said  the  Court 
may  make  it ;  the  Court,  however,  may  not  feel 
iUielf  competent  to  the  task ;  to  this  it  is  replied 
that  then  it  may  refer  the  matter  to  registrars  as 
was  done  in  the  case  of  Heath  v.  Watts  (b) ;  but. 


(b)  Heath  ▼.  Watit.    Prerog.  June  27,  179R. 

Five  witnesses  were  examined  to  handwriting ;   two  (and  one 

'   of  these  a  clerk  at  the  Bank,)  deposed  that  they  belieyed  the 

signature  of  the  will  was  not  in  the  handwriting  of  the  de-> 

ceased,  one  believed  it  to  he  his  handwriting,  and  two  could 

form  no  opinion  on  the  subject 

The  Court  directed  the  deputy  registrars  of  the  Admiralty, 
the  Arches,  and  of  the  Prerogative  Courts,  to  inspect  several 
aignatnm  of  the  deceased,  and  also  two  exhibits  of  considera- 
ble l#igtli  in  his  handwriting  which  had  been  produced  in  the 
samse,  sod  to  compare  them  with  the  s^nature  to  ike  will>  and 
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what  IB  this  but  evidence  of  comparison  and 
opinion  ? 

In  other  Courts  resort  is  often  had  to  the  evi- 
dence  of  persons  skilled  in  any  particular  art ;  I 
see  no  ground  for  rejecting  this ;  in  general  there 
18  better  eyidence  than  that  of  handwriting  on 
whidi  the  Court  can  form  its  opinion ;  but  it  may 
be  adminicular  to  that  evidence. 

The  instruments  by  which  the  comparison  is  to 
be  made  must  be  very  strictly  proved. 

The  article  was  admitted. 

to  report  their  opinion  after  sncli  comparison ;  whicli  tbey  ac- 
cordingly did,  and  reported  that  they  had  examined  very  many 
signatnres  (Tiz.  45)  of  the  deceased  in  the  books  of  the  Bank, 
and  were  of  opinion  that  neither  those  signatures  nor  the  two 
exhibits  before  the  Court  were  written  by  the  same  person  who 
had  signed  the  will. 
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In  the  goods  o/.  CHARLES  JAMES  NAPIER, 
Esq.  heretofore  supposed  to  he  dead. 

Xn  the  month  of  February  last  probate  of  the  last 
will  and  testament  of  Charles  James  Napier,  Esq. 
was  granted  to  Richard  Napier^  Esq.  as  the  brother 
and  sole  executor  named  in  the  said  will,  Richard 
Napier  having  first  made  an  affidavit  in  which  he 
deposed  that  he  had  received  intelligence,  which 
he  believed  to  be  correct,   that  the  said  Cliaries 
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R^L  ^^^^  Napier  had  been  (a)  killed  in  an  enga^e*^ 
Term.  ment  with  his  majesty's  enemies  at  Corunna  (a)  in 
Spain^  on  the  16th  of  January  last. 

On  this  day,  Bogg,  proctor  for  Hichard  Napier, 
on  the  behalf  of  his*  party,  voluntarily  brought  in 
and  left  in  the  registry  of  the  Court  the  said  pro- 
bate ;  and  the  Judge,  on  the  motion  of  counsel, 
by  an  interlocutory  decree,  revoked  the  probate  s6 
as  aforesaid  granted  in  error,  and  declared  the 
same  to  be  null  and  void  to  all  intents  and  purposes 
whatsoever  in  the  law.  At  the  same  time  Charles 
James  Napier  appeared  personally  ;  and  the  judge, 
at  his  petition,  decreed  the  original  will  together 
with  the  probate,  being  first  cancelled,  to  be  de- 
livered out  of  the  registry  to  him  or  the  said  Bo^ 
for  his  use. 

(a)  He  ^as  left  Tor  dead  on  the  field  of  battle ;  and  reported 
ID  the  dispatches  of  Sir  John  Hope  to  be  amongst  tiie  number 
of  the  slain. 

See  London  Gazette,  Jan.  34,  1809. 


1809. 

TenJ!  White  v.  Driver. 

Juhf  3* 

4i^^tahii£^  Elizabeth  Manning  died  on  the  26th  of  Janu- 
ary, 1805,  at  the  house  of  Mr.  Driver,  at  Chad- 
well,  in  Essex;  the  only  relations  who  survived  lier 
were  two  sisters  and  a  liephew  and  niece,  the 
children  of  a  deceased  brother :  her  will  bore  date 
the  day  immediately  preceding  her  death ;  her  pro- 
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perty  vtbs  bequeathed  in  thirds^  one  third  to  the 
nephew^  another  to  the  niece^  and  the  remaining 
third  to  their  mother  the  widow  of  her  brother^ 
who  since  his  death  had  intermarried  with  Mr. 
Driver.  The  will  purported  to  be  signed  and  ex- 
ecuted in  the  presence  of  three  witnesses. 

The  two  sisters  impeached  the  validity  of  this 
instrument  on  the  ground  of  the  insanity  of  the 
testatrix. 

Many  witnesses  were  examined  who  deposed  to 
the  childish  and  extravagant  conduct  of  the  de* 
ceased  at  several  periods  of  her  life.  In  1801^  she 
had  been  found  in  the  parish  of  St.  John's^  Hack- 
ney^ and  taken  to  the  workhouse  there  where  she  Had 
been  confined  several  weeks  and  treated  as  an  in«- 
sane  person.  It  was  in  evidence  also  that  in  Dec. 
1804^  the  persons  who  resided  in  the  immediate 
neighbourhood  of  Peacock  Street^  Kennington 
Road^  where  she  and  a  sister  (who  was  in  the 
same  weak  and  itisane  state  as  the  testatrix^  then 
lived,  considering  themselves  and  their  property  in 
danger  of  fire  from  the  incapacity  and  childishness 
of  these  two  women,  lodged  a  complaint  against 
them  to  the  parish  officers,  who  on  the  17th  of 
November  conveyed  them  both  to  the  workhouse 
at  Newington. 

Mary  Crossland  deposed. 

''  That  during  the  time  the  party  deceased  re- 
"  mained  under  her  care,  viz.  from  the  llth  of 
"  December,  1804,  to  the2\st  of  January,  1805^ 

she  was  constantly  treated  by  her  and  her  assist- 

ants  as  an  insane  or  mad  person,  that  she  behav-^ 
'^  ed  with  so  much  violence  as  to  render  it  neces- 

mry  for  a  straight  waistcoat  to  be  put  upon  her/' 
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This  witness  also  expressed  her  belief,  ''  that^ 
from  the  weak  and  childish  state  of  the  deeeased, 
she  was  not  on  the  Slst  of  January  1805  capar 
ble  of  knowing  with  whom  or  where  she  wtui 
goings  and  that  she  was  wholly  incapable  of  nn^ 
derstanding  any  question  that  might  be  put  ta 
her  by  any  person  whatsoever." 
On  the  other  side. 

Leonard  Lazenby^  a  clerk  in  the  Bank,  depomd, 
"  That,  on  the  21st  of  January,  1805,  the  de- 
^'  ceased  came  to  him  at  the  Bank  for  some  money 
^^  which  she  had  left  at  three  different  times  in  his 
hands,  having  said  Chat  she  would  come  to  hiin 
again  respecting  the  laying  out  of  the  same  for 
her ;  but,  as  he  understood,  she  had  been  pre-* 
vented  by  illness  from  so  doing ;    she  was  ac- 
companied by  Mrs.  Driver  and  a  young  woman ; 
^^  she  looked  as  if  she  had  been  very  ill  which  she 
said  she  had  been,  and  she  told  the  deponent  she 
wanted  her  money  as  she  was  going  into  Essex 
with  her  relations  to  try  if  she  could  get  better ; 
he  gave  her  a  draft  for  £40,  being  the  exact 
sum  due  to  her,  which  is  dated  the  Slst  of  Ja« 
nuary,  and  it  ^i^g^dWv  presented  and  paid  ;    she 
appeared  to  him  of  perfect  sound  mind,  other- 
wise he  would  not  have  paid  her  the  money/* 
Mr.  Williams,  the  curate  of  Chadtoell,  deposed, 
"  That  on  the  23d  of  January,    1805,  he  was 
*'  sent  for  to  administer  the  sacrament  to  the  de* 
^'  ceased,  and  to  pray  by  her,   that  he  saw  her 
'^  daily  from  that  time  till  her  death,  and  that  he 
^'  recommended  to  her  to  settle  her  worldly  affairs 
'*  and  saake  her  will/' 
The  apothecary  who  attended  her  during  her 
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hsi  \Hnes3,  tbe  attorney  who  drew  the  wHI^  and  the 
three  witnesses  who  attested  the  execution  of  it^ 
aifl  deposed  strongly  to  her  capacity. 

Arnold  and  Swabey  for  the  Executors^  con- 
tended that  the  deceased  had  a  testamentary  capa- 
city at  the  period  when  the  will  was  executed'^  and 
they  cited  the  case  of  Cartwright  v.  Cartwright.{a) 
Deleg.  1795. 

Jenner  and  Phillimore  for  the  shters,  insisted 
that  the  proof  was  not  eqnal  to  the  exigencies  of 
the  case^  that  insanity  having  been  established  the 
law  imposed  ppon  the  adverse  party  the  burthen  of 
proving  a  lucid  interval  by  the  clearest  and  roost 
incontrovertible  evidence.  They  laid  stress  on  the 
character  and  quality  of  the  deceased's  mind, 
which  in  its  best  days  was  weak  and  feeble  and  of 
so  inferior  a  cast  that  after  it  became  entirety  worn 
out  and  exhausted  there  could  be  but  littte  proba- 
bility that  ft  shouM  again  ever  recover  the  use  of 
its  rational  powers. 

JvncMfiKT. 

Sir  Jottn  NiciroLL, 

(afier  recapitulating  the  evidence.) 

The  evidence  in  this  case  sufficiently  establishes 
that  the  deceased  bad  been  at  times  subject  to  in- 
sanity for  several  years  preceding  her  deaths  and 
even  down  to  the  21st  of  January  1805,  only  four 
days  prior  to  the  execution  of  the  will  in  question ; 
but  it  does  not  appear  that  the  disorder  was  uni-^ 
fom,  or  always  attacked  ber  with  an  equal  degree 
of  vi<dence ;  she  was  at  large  the  greater  part  of 
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^^'      her  Hfe^  and  had  the  management  And  dominion  of 
Term.      herself  and  her  actions.    She  seems  to  have  had 


White 


violent  accessions  of  the  disorder  in  the  years  1793 
and  1794,  in  1801,  and  again  in  1804 ;  the  evi- 
Pbxter.  dence,  however,  does  not  preclude  the  proof  of 
lucid  intervals,  although  it  raises  a  strong  presump- 
tion against  sanity :  for  I  agree  with  the  counsel 
for  the  next  of  kin  that,  wherever  previous  insanity 
is  proved,  the  1)urthen  of  proof  is  shifted,  and  it 
lies  on  those  who  set  up  the  will  to  adduce  satisfac- 
tory proof  of  sanity  at  the  time  the  act  was  done. 

It  is  "scarcely  possible  indeed  to  be  too  strongly 
impressed  with  the  great  degree  of  caution  neces- 
sary to  be  observed  in  examining  the  proof  of  a 
'  lucid  interval ;  but  the  law  recognises  acts  done 
during  such  an  interval  as  valid,  and  the  law  must 
not  be  defeated  by  any  overstrained  demands  of 
the  proof  of  the  fitct. 

In  this  case  the  deceased  had  been  subject  not 
only  to  eccentricities  but  to  delusion  and  derange- 
ment at  different  periods  for  several  years,  but  it 
vfas  not  continuous ;  she  was  not  under  confine- 
ment; she  managed  her  own  affairs;  she  earned 
her  own  livelihood ;  when  she  came  out  of  the 
workhouse  on  the  2l8t  of  January  she  acted  im- 
niediately,  and  continued  to  act  from  that  moment 
Aill  her  death,  as  a  sane  and  rational  person.  There 
is  no^  indication  of  any  fraud  or  circumvention  in 
procuring  this  will,  or  even  in  suggesting  it  to  her ; 
a  desire  to  make  a  will  is  not  with  her  an  insane 
topic ;  it  is  recommended  very  properly  to  her  by 
the  clergyman  who  was  sent  for  to  pray  by  her, 
and  the  intention  of  making  it  was  first  communis 
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cated  by  the  deceased  to  an  old  acquaintance  of 
hen  of  the  name  of  Turner ;  the  utmost  possible 
precaution  was  used  by  Turner  in  carrying  her 
wishes  into  effect^  by  securing  the  attendance  of 
an  attorney^  two  medical  gentlemen^  and  the  cler- 
gyman. 

The  deceased  herself  declares  and  directs  the 
disposition  of  her  property :  the  disposition  itself 
is  neither  insane  nor  unnatural ;  two  thirds  are 
left  to  the  children  of  a  deceased  brother^  and  the 
remaining  third  to  his  widow  and  her  second  hus- 
band, and  these  two  persons  are  appointed  her  ex- 
ecutors :  her  aisters^  it  is  true^  are  excluded ;  but 
they  were  both  married^  and  possibly  had  no  great 
claims  on  her. 

The  Court  has  the  concurrent  opinion  of  these 
several  persons^  viz.  Mr.  Turner  the  deceased 
friend^  Mr.  Williams  the  cleigyman,  the  solicitor^ 
the  two  apothecaries^  and  the  nurse^  and  that  too 
with  all  their  suspicions  awakened^  and  their  vigi- 
lant observation  called  forth  that  the  deceased  vra9 
perfectly  sane  and  rational  throughout  the  whole 
period  of  the  transaction  ;  some  of  them  also  prove 
that  she  was  equally  sane  and  rational  a  day  or 
two  before,  and  continued  so  till  her  death  on  the 
subsequent  day. 

Notwithstanding,  therefore,  all  the  jealousy 
which  the  Court  should  feel  as  to  the  act  of  a  per- 
son once  proved  to  have  been  insane,  still  under 
this  evidence  it  is  impossible  not  to  concur  with 
these  witnesses  in  opinion  that  the  deceased  was  of 
sound  mind ;  an^^  consequently^  I  am  bound  to 
pronounce  for  the  validity  of  her  wilL 
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1793. 

J/i7arjf      Dame  Byzantia  Clerke,  heretofore  Cartwright^ 
r^»»,         and  Cartwright  v.  Cartwright  and  OTHERs.(a) 

A  lucid  in-  JUDGMENT. 

terval  esta- 
blished. Sir  William  Wynne. 

The  question  in  this  caluse  arises  upon  the  will 
of  Mrs.  Armyne  Cartwright  deceased,  which  has 
been  opposed  and  propounded  on  behalf  of  the 
contending  parties. 

The  will  is  on  all  sides  admitted  to  be  in  the 

» 

handwriting  of  the  deceased ;   and  it  is  in  these 
words. 


"  Wigmore  Street,  August  14,  1775.  1 
leave  all  my  fortune  to  my  nieces,  the 
daughters  of  my  late  brother  Thomas  Cart- 
wright, Esq.  except  £100  each  to  my  ex- 
ecutors, and  one  year's  wages  to  my  serv- 
ants and  mourning.  I  appoint  Mrs.  Mary 
Catherine  Cartwright  my  nieces'  mother, 
and  Thomas    George   Skipwith,    Esq.   of 
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(a)  The  Editor  esteems  himself  singnlarlj  fortunate  in  being 
enabled  to  lay  before  his  readers  a  fall  and  correct  report  of  the 
judgment  of  the  Court  of  Prerogatire  in  this  remarkable  case:  tbe 
high  authority  of  the  decision,  and  the  frequent  reference  which 
is  made  to  it  in  the  Court  of  Probate,  will,  be  apprehends,  ren- 
der snch  a  report  extremely  valuable ;  and  he  trusts  be  shall  be 
justified  in  having  thought  it  more  adviseable  to  insert  it  in  this 
place,  though  in  violation  of  chronological  amngement,  than  to 
have  printed  it  separately  in  an  appendix. 
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'^  Newbold  Revel  in  Warwickshire,  my  ex- 
ecutor8>.  and  trustees  for  my  nieces  until 
they  come  of  i^e  or  marry ;  if  any  of  them 
should  die  sooner  thdr  share  to  ^o  to  the 

f^  survivorii  or  surviror. 

''  ARMYNE  CARTWRIGHT." 
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It  appears  to  have  been  inclosed  and  sealed  up 
in  a  cover ;  and  upon  the  back  of  the  cover,  is 
written  in  the  handwriting  of  the  deceased,  ^'  This 
"  is  my  will.  A.  Cartwright/*  The  will  is  written 
in  a  remarkably  fair  hand,  and  without  a  blot  or 
mistake  in  a  single  word  or  letter.  Pleas  have 
been  given  in  on  both  sides,  and  there  is  a  pretty 
full  account  of  the  family  and  connections  of  the 
deceased^  and  her  affections,  and  I  think  it  clearly 
appears  the  will  is  as  proper  and  natural  aa  she 
could  have  made,  and  it  is  likewise  as  conformable 
to  her  affections  at  the  time.  It  appears  her  father 
was  twice  married  ;  the  issue  of  the  first  marriage 
was  Thomas  Cartwright  and  herself ;  the  issue  of 
the  aecond  was  William  Cartwright  and  his  brother 
and  Msters,  who  are  the  other  parties  in  this  cause. 
It  appears  that  the  mother  of  the  deceased  (the 
first  wife  of  her  father,)  was  a  lady  of  considera- 
Ueforlune;  and  that  he,  in  ^consequence  of  that 
fortune,  made  a  very  large  settlement  upon  the 
younger  children  of  that  marriage  to  the  amoimt 
of  £30,000,  which  was  the  bulk  of  the  deceased*!) 
fortune,  she  being  the  youngest  imue  of  that  mar- 
riage, the  whole  of  it  vested  in  her ;  and  the  effect 
of  Ae  'Will  is  to  give  this  fortune,  which  Che  fether 
gave  to  the  younger  children  of  his  first  marriage^ 
to  the  yomger  children  of  her  brodier  who  was 
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the  heir  of  the  estates.  It  seems  that  jgdOO  a  year 
interest  for  part  of  this  was  paid  to  her  by  the  stevr- 
ard  of  those  estates^  and  something  more  was  upon 
bond  from  her  brother.  In  respect  to  the  affec- 
tion she  had  for  the  several  branches  of  the  femily, 
it  appears  by  some  persons,  particularly  Lord  and 
Lady  Macclesfield  and  another  lady  (Miss  Heath- 
cote)^  that,  the  deceased  was  particularly  attached 
to  her  brother  and  his  family.  The  account  is  this^ 
Lord  Macclesfield  says,  '^  he  had  been  bred  up  in 
habits  of  friendship  and  intimacy  with  her  from 
the  early  part  of  her  life  ;"  and  he  says,  ''judg- 
ing from  the  general  tenor  of  her  expressions  and 
^^  conversation^  she  was  by  no  means  pleased  with 
'^  her  father's  second  marriage ;  and  he  never  heard 
*'  her  express  one  word  of  affection  for  her  mother- 
*'  in-law  or  any  of  the  children  by  such  marriage ; 
*'  and  that  on  the  occasion  of  the  death  of  Sir  Cle- 
*'  ment  Cottrell  Dormer,  the  father  of  her  said  mo* 
''  ther-in-law,  she  expressed  to  this  deponent  a  very 
great  displeasure  at  her  fkther's  obliging  her  to 
put  on  mourning,  and  said  Sir  Clement  was  no  re- 
^'  lation  of  her's.  That  she  upon  all  occasions  Ex- 
pressed the  greatest  affection  for  Thomas  Cart- 
wright,  Esq.  her  brother  by  the  whole  blood  and 
his  children,  and  the  general  tencnr  of  her  expres- 
'^  sionsand  conversations  were  such  as  convinced  the 
deponent  she  always  had  a  very  strong  attachment 
to  and  predilection  for  her  said  brother  by  the 
''  whole  blood  and  his  said  wife  and  children  beyond 
'^  that  she  had  to  and  entertained  for  her  said  mother- 
*'  in-law  and  brothers  and  sisters  by  the  half  blood.'' 
To  the  same  effect  exactly  Lady  Macdesfield  speaks ; 
she  say^  ^  that  her  conversation  and  conduct  were 
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8udi  as  shewed  and  strongly  impressed  on  the 
mind  of  the  deponent  a  belief  that  she  considered 
her  brother  by  the  whole  blood  as  much  nearer  and 
''  dearer  relation  than  her  brothers  and  sisters  by  the 
^'  half  blood."     And  they  speak  to  what  the  gentle- 
men have  called  for ;  for  it  has  been  said  the  affec- 
tion of  the  deceased  and  her  attachment  was  con- 
fined first  to  her  &ther  and  afterwards  to  herbrother ; 
bnt  what  these  two  noble  persons  have  been  speak- 
ing positively  to^  is  the  predilection  there  was  for 
the  children  of  her  brother  above  her  half  brothers 
and  sisters.    It  does  not  rest  upon  this ;  they  have 
proved^  and  what  to  be  sure  is  natural^  her  dissatis- 
fiiction  at  her  Other's  second  marriage^  and  that  she 
vras  at  that  time  a  young  lady  grown  ap^  was  dis- 
pleased at  that  marriage.     It  very  clearly  appears 
however  as  to  a  personal  disgust^  if  any  there  were^ 
that  it  was  at  that  time  entirely  got  over ;  for  I  think 
the  conduct  of  Mrs.  Cartwright  appears  to  have 
been  perfectly  good  as  could  possibly  be^  and  she 
seems  to  have  gained  her  confidence  by  her  at- 
tention to  her  during  her  unhappy  malady^  which 
was  affectionate  and  proper.    It  is  said  that  she* 
had  an  affection  for  her  half  brothers  and  sisters ; 
but  I  see  nothing  of  that ;  I  see  no  visits  made  by 
the  brothers  and  sisters  at  the  time  she  separated 
from  the  father's  family  and  had  an  establishment 
of  her  own :  it  is  proved  that  the  other  children  did 
visit  her,  and  that  they  dined  with  her^  and  that 
she  treated,  them  with  a  great  deal  of  attention^ 
and  was  fond  of  them^  a  tiling  very  uncommon 
with  her  in  r^ard  to  children^  as  it  seems  she  was 
by  no  means  partial^  children ;  and  I  think  it  is 
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most  completely  established  there  was  a  great  pre- 
dilection for  the  children  of  her  brother  Thomas 
Cartwright  than  for  her  brothers  and  sisters  by  the 
half  blood.    The  evidence  in  support  of  the  will 
rests  upon  foU  proof  that  it  is  the  handwriting  of 
the  deceased  which  is  not  at  all  denied^  and  on  a 
recognition  by  the  deceased  which  I  shall  come  to 
by  and  by.     It  was  pointed  out  and  urged  as  a  sort 
of  complaint^  as  if  there  was  something  artful  in 
the  mode  of  pleading,  and  as  something  not  alto- 
gether right  in  the  conduct  of  the  cause,  in  not 
having  examined  to  the  factum  of  the  will  the  only 
person  capable  of  giving  any  account  of  the  roan* 
ner  in  which  it  was  actually^obtain^ ;    but  I  do 
not  see  there  is  any  ground  for  that  complaint ;  I 
do  see,  I  think,  from  what  appears  from  the  evi- 
dence of  this  person,  there  was  strong  reason  for 
the   parties  who  propound  this  will  not  to  have 
thought  fit  to  examine  that  person ;  they  were  not 
called  upon  to  do  it ;  it  is  not  like  a  subscribing 
witness  to  a  will,  though  I  have  known  that  not 
done.     If  you  have  a  mind  to  interrogate  the  wit* 
ness,  you  may  call  upon  the  party  to  produce  the 
witness  to  be  examined  upon  interrogatories ;  they 
must  produce  the  witnesses  to  submit  to  interro- 
gatories tf  caUed  upon,  though  they  are  not  bound 
to  do  it  without ;  and  certainly  it  is  not  a  complaint 
for  the  party  to  make  who  has  produced  and  ex- 
amined this  very  witness,  and  on  her  examination 
obiaised  an  account  as  to  the  factum.     The  only 
witness  then  that  has  given  any  kind  of  account  of 
the  writing  of  the  will  is  Charity  Thom^  who  wa^ 
present  at  the  time ;  there  w<as  another  witness  of 
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tlie  name  of   Gore^  but  she  is  dead ;    therefore 
Charity  Tboio  is  the  only  person  who  can  ^ve 
any  accoant  of  what  passed  ;  and  the  account  she 
gives  is  extremely  material ;   for  I  cannot  agree 
with  whi|t  was  said  by  Dr.  Nicholl^ .  that  this  will 
relies  entirely  upon  the  face  of  the  witt  itself^  and 
upon  the  evidence  of  Mrs.  Cottrell^  and  the  proof 
of  handwritings  for  its  support.    I  think  the  evi- 
dence of  Charity  Thorn  goes  very  Biaterially  to 
support  it;  her  evidence  is  in  these  words;  she 
says  to  the  15th  and  16th  artides  of  the  first  alle- 
gation; "  That  whilst  the  said  Dr.  Battie  visited 
'^  and  attended  the  said  deceased^  he  desired  the 
nurse  and  the  deponent  and  her  other  servants  to 
prevent  her  from  reading  or  writing^as  he  gave  it 
as  his  opiaioa  that  reading  and  writing  might  dis- 
turb and   hurt  her  head ;    and  in  consequence 
'^  thereof  she  the  said  deceased  was  for  some  time 
'^  kept  from  the  use  of  books^  pens^  ink^  and  paper ; 
'*  that^  however^  sometime  prior  to  the  writing  the 
will  in  question  in  Uiis  cause^  but  precisely  as  to 
Ume  the  deponent  cannot  speak^  she  die  said  de* 
ceased  g^ew  very  importunate  for  the  use  of  pen 
inkand  paper^  and  frequently  asked  for  it  in  a  very 
''  clamorous  manner ;  that  Dr.  Battie  endeavoured  to 
dissuade  and  pacify  her^  and  tokl  her  that  whatever 
she  wrote  he  must  appear  as  a  witness  agiainst^  but 
that  if  she  would  wait  till  she  got  well  he  would  be  a 
witness  for  her ;  that  the  said  deceased  continuing 
importunate  in  her  desire  to  have  pen  ink  and  pa- 
^'  per^  the  said  Dr.  Battie  in  order  to  quiet  and  gra- 
'^  (ify  her  consented  that  she  should  have  them^  tell^ 
ff  ing  the  deponent  and  Elizabeth  Gore  the  nurBO 
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that  it  did  not  signify  what  she^  might  write  as  she 
was  not  fit  to  make  any  proper  use  of  pen  ink  and 
paper;  that  as  soon  as  Dr.  Battie  had  given  his  per- 
mission that  she  shoqld  have  pen  ink  and  paper  the 
same  were  carried  to  her^  and  her  hands  which  had 
'^  been  for  some  time  before  kept  constantly  tied  were 
"  let  loose^  and  she  the  said  deceased  sat  down  at  her 
'^  bureau  and  desired  this  deponent  and  the  niirse  to 
*^  leave  her  alone  while  she  wrote,  and  they  to  hu- 
mour  her  went  into  the  adjoining  room,  but  stood 
by  the  door  thereof  so  as  they  could  watch  and  see 
the  said  deceased  as  well  as  if  they  had  been  in  the 
same  room  with  her ;  that  the  said  deceased  at 
first  wrote  upon  several  pieces  of  paper,  and  got 
up  in  a  wild  and  furious  manner  and  tore  the  same 
and  went  to  the  fireplace  and  threw  the  pieces  in 
the  grate  one  after  the  other^  and  after  walking  up 
and  down  the  room  many  times  in  a  wild  and  dis« 
ordered  manner,,muttering  or  speaking  to  herself, 
she  wrote  as  the  deponent  believes  the  paper  which 
^'  is  the  will  in  question ;  but  the  deponent  further 
saith  that  at  the  time  now  deposed  to  the  said  de- 
ceased  had  not  shewn  any  symptoms  whatever  of 
recovery  from  her  disorder,  and  in  the  deponent's 
*'  opinion  she  had  not  then  sufficient  capacity  to  be 
able  to  comprehend  or  recollect  the  state  of  her- 
self her  family  or  her  affitirs,  and  during  the  time 
she  was  occupied  in  writing  which  was  upwards 
of  an  hour  she  by  her  manner  and  gestures  shew* 
ed  many  signs  of  a  disordered  mind  and  insa- 
nity/' She  says  to  the  35th  interrogatory,  '^  that 
'^  the  deceased  was  occupied  upwards  of  an  hour^ 
nearly  two  hours  as  well  as  the  deponent  can 
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at  this  distance  of  time  recollect^  in  maluog  the^ 
ifvill  in  qaestion,  that  is  from  the  time  of  the  pen 
ink  and  paper  being  given  her  until  she  left  off 
writing ;  that  the  respondent  and  Elizabeth  Gore* 
^'  the  nnrse  went  out  of  the  room  into  the  adjoining^ 
^'  roomj  and  left  the.  said  deceased  aloiie  in  the  room 
'^  but  not  out  of  their  s^ht ;  that  she  said  she  wqs* 
^'  going  to  write^  but  the  respondent  does  not  recpl^ 
'^  lect  whether  she  said  she  was  going  to  make  her 
wiUj  but  the  respondent  understood  that  she  was 
writing  a  will ;  that  when  the  said  deceased  was 
left  in  the  room  by  herself  she  was  so  agitated  and 
"  fiirious  that  the  respondent  was  very  fearful  she 
would  attempt  some  mischief  to  herself,  but  she 
did  not  do  any ;  that  a  candle  was  given  to  the  said 
deceased  to  seal  what  she  had  written^  but  the  re- 
spondent canjdot  recollect  what  length  of  time  the 
^^  candle  was  by  her ;  ^hat  the  respondent  and  also 
^'  the  nurse  were  always  cautious  of  trusting  a  can- 
'^  die  near  the  said  deceased^  but  on  this  occasion 
f  they  did  permit  her  to  have  a  candle  notwithstand- 
ing she  shewed  many  marks  of  derangement  and 
insanity  at  the  time^  this  respondent  and  the  nurse 
being  at  hand  and  watching  her  to  prevent  any 
mischief ;  that  the  said  deceased  seemed  very  ear* 
nest  in  what  she  was  about^  but  by  no  means 
closely  settled,  as  whilst  she  was  writing  she  fre* 
<}uently  started  up  and  walked  up  and  down  the 
room  in  an  agitated  manner ;  that  it  was  not  cus- 
tomary to  untie  the  said  deceased's  hands,  or  to 
^^  leave  her  alone  when  she  desired  it,  at  tiroes  when 
"  she  was  greatly  agitated  and  disordered,  although 
'^  sonetimea  in*  consequence  of  her  earnest  intreaties 
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IrtLi      "  *^*  respondent  and  the  nurse  ^ould  ufrtie  her  fof 

Term.      "  a  little,  and  on  the  occasion  now  particularly  dc» 

'^^^^'^^    '*  posed  to  she  was  so  untied  in  fcohsequcmce  of  the 

%ratdtfr     "  permission  which  Dr.  fiattie  had  given  he^  to 'have 

^*         "  pen  ink  and  paper,  but  she  was  not  left  alone,  as 

^ai#tfr.     '^  ^^^  deponent  and  the  nurse  stood  at  the  door  of  an 

^'  adjoining  room  behind  ihc  said  deceased,  but  not 

^'  above  two  or  three  yards  distant  fk^om  the  bureau 

''  where  she  sat  to  write/* 

The  fact  then,  as  it  appears  by  the  'evidence  of 
this  witness,  is,  that  the  pdpef  ^ais  written  by  the 
Cestatris  herself,  no  otheir  person  biding  present  but 
the  witness  who  gives  the  account  atfd  Elisabeth 
Gore  who  is  mnce  dead,  neither  of  vrhom  gave  her 
ikhy  manner  of  assistance  ;  and  she  tells  you,  that 
the  deceased  having  first  of  all  shewn  great  eager* 
ness  and  anxiety  for  pen  iiik  and  pdper  did  write 
this  will  themoment  she  obtained  tlietn  without  any 
^  assistance  from  any  one ;  but  it  is  said  that  the  con- 
dition of  the  deceased  at  this  time  ivas  sueh  4hat 
she  was  utterly  incapable  of  doing  that  or.  any 
other  legal  act,  because  it  must  be  rational.    They 
have  certainly  completely  proved  thai  the  deceased 
was  early  afOicted  with  the  disorder  of  ter  nind^ 
I  think  about  the  year  1759,  and  she  contiMied 
under  the  influence  of  that  disorder  ^ pretty  near 
two  years,  and  after  that  she  returned  to  ber  &« 
iher's  house  being  supposed  to  be  perfectly  reeo* 
vered,  and  tliat  she  continued  to  reside- Iberefrim 
that  time  to  his  death  ;  that  after  ttiat1>eft)g  in  pos« 
session  of  her  fortune  she  vfeM  abiMit  the  y^r 
1768  to  housdceeping  herself,  d«i()  odMinued  W  to 
do  as  a  rationalpesson  tfll  1774^  and)  in-  llle  mMilh  df 
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Novanber  in  thait  year  die  Went  en  a  visit  4otfW 
relation  Ion)  ]M[a€cle»field  at  Shirbura  in  Oxford- 
shire^   and   continued  at  his  iiouae  about  three 
yfeeks ;    that  on  the  S6th  of  November  ishe  re- 
turned to  Jjondcp  in  a  disardered  and  disturbed 
state ;  jat  fifst  she  .hksa  attended  hg  a  physician  Dr. 
Fothergill^   vAko  fouhd  it  was  a  disorder  of  the 
mind^  and  what  he  had  not  directed  ^bis  attention 
or  study  to.    It  is  proved  that  in  the  latter  end  of 
Janui^ry  or  beginning  of  Febvufiry  1775  Dr.  Bat- 
tie  iras  called  in^  and  he  treated  her  as  ati  insane 
person^  and  sent  a  nurse  to  take  care  of  her  in  the 
way  ihey  always  do  send  nurses  to  patients  disor- 
dered in  mind.    .In  geueral  her  habit  and  condition 
of  body  and  her  manner  for  several  months  before 
the  dfkte  of  the  will  was  that  of  a  person  afflicted 
i«^ith  many  of  the  worst  symptoms  of  that  dreadful 
disorder^  and  continued  so  certainly  after  making 
the  wiil,  which  was  the   14th  of  August  1775. 
They  have  certainly  made  out  that.    Now  what  is 
the  l^al  effect  of  such  a  proof  as  this  ?  Certainly 
not  wholly  to  incapacitate  such  a  person^  and  to 
say  a*  person  who  is  proved  to  be  in  sueh  a  way 
was   totally  and   necessarily  incapacitated   from 
making  a  legal  will.    I. take;  it  the  rule  of  the  law 
of  England'is  the  rule  of  the  civil  law  as  laid  dowta 
in  the  second  bookof  Uie  Institutes^ (a)   ^^  furiosi 
autem  si  per  id  tempus  fecerint  Uestamentum  quo 
fuipr  eorum  intermissus  est^  jiira  testati  esse  vi- 
dentur."    There  is  no  kind  c^  doubt  of  it^  and  it 
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hii  been  admitted  that  is  the  principle.     If  yon 
can  establish    that  the  party  afflicted   habitually 
by  a  malady  of  the  miud  has  ioterroissidns/  and 
if  there  was  an  intermission  of  the  disorder  at 
the  time  of  the  act,    that  beings  proved  is  suffi- 
cient^ and  the  ^nerai  habitual  insanity  will  not 
affect  it ;    but  the  effect  of  it  is  this^    it  inverts 
the  order  of  proof  and  of  presumption^  for,  until 
proof  of  habitual  insanity  is  made,  the  presump- 
tion is  that,  the  party  agent  like  all  human  crea- 
tures was  rational ;    but  where  an   habitual  in- 
sanity in  the  mind  of  the  person  who  dMs  the  act 
is  established,  there  the  party  who  would  take  ad- 
vantage of  the  fact  of  an  interval  of  reason  must 
prove  it ;  that  is  the  law ; '  so  that  in  all  these  cases 
the  question  is  whether,   admitting  habitual  in- 
sanity, there  was  a  lucid  interval  or  not  to  do  the 
act.     Now  I  think  the  strongest  and  best  proof 
that  can  arise  as  to  a  lucid  hiterval  is  that  which 
arises  from  the  act  itself ;  that  I  look  upon  as  the 
thing  to  be  first  examined,  and  if  it  can  be  proved 
.  and  established  that  it  is  a  rational  act  rationally 
done  the  whole  case  is  proved.     What  can  you.  do 
more  to  establish  the  act  ?  because,  suppose  you 
are  able  to  shew  the  parly. did  that  which  appears 
to  be  a  rational  act,  and  it  is  his  own  act  entirely, 
nothing  is  left  to  presumption  in  order  to  prove  a 
lucid  interval.    Here  is  a  rational  act  rationally 
done.    In  my  apprehension,  .where  you  are  able 
completely  to  establish  that,  the  law  does  not  re- 
quire you  to  go  further,    and  the  citation  from 
Swinburne  does  state  it  to  be  so.    The  manner  he 


PREROeATiyB  COURT  OF  CANTBBBCRV. 


101 


hu  laid  it  down  is^  (it  is  in  the  (a)  part  in  which 
be  treats  of  what  persons  may  make  a  will)  says 
he^  the  last  observation  is,  '^  If  a  lunatic  person, 
or  one  tbat  is  beside  himself  at  some  times  but  not 
continnaUy,    make  his    testament,    and  it  is  not 
knpwn  whether  the  same  were  m^de  while  he  was 
of  sound  mind  /and  memory  or  no,  then,  in  case 
the  testament  be  so  conceived  as  thereby  no  argu- 
ment ^f  phren^  or  folly  can  be  gathered,  it  is  to 
be  presumed  that  the  same  was  made  during  the 
time  of  his  calm  and  clear  intermissions,  and  so 
the  testament  shall  be  adjudged  good,  yea  although 
it  cannot  be  proved  that  the  testator  useth  to  have 
any  clear  and  quiet  intermissions  at  all,  yet  never- 
tlieless  I  suppose  that  if  the  testament  be  wisely 
and  orderly  framed  the  same  ought  to  be  accepted 
for  a  lawful  testament/*      Unquestionably  there 
roust  be  a  complete  and  absolute  proof  the  party 
who  had  so  formed  it  did  it  without  any  assistance. 
If  the  fiiet  be  so  that  he  has  done  as  rational  an 
act  as  can  be  without  any  assistance  from  another 
person,  ;what  there  is  more  to  be  proved  I  don't 
know,  unless  the  gentlemen  could  prove  by  any 
authority  or  law  what  the  length  of  the  Ittcid  in- 
terval is  to  be,  whether  an  hour,  a   day,  or  a 
month ;   I  know  no  such  law  as  that ;  all  that  is 
wanting  is  that  it  should  be  of  sufficient  length  to 
do  the  rational  act  intended  ;  I  look  upon  it  if  you 
are  able  to  establish  the  fact  that  the  act  done  is  perr 
fectly  proper,  and  that  the  party  who  is  alleged  to 
have  done  it  was  free  from  the  disorder  at  the  time^ 
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thtt  it  ctfmpletely  sufiicient.  What  does  dppetr  to 
be  the  ea^^  from  the  evidence  of  these  witnesses  ? 
Am  ttf  Chicrity  Tbom^  who  seems  to  me  to  be  pria* 
ciptfl  witness,  she  gives  an  opinion  6(  her  own^ 
and  that  opinion  is  against  the  validity  of  the  act^ 
stnd  she  expressly  says  over  and  over  tiiat  the  de- 
ceased at  the  time  this  was  done  was  not  sane  and 
was  not  capable  of  knowing  what  she  did ;  that  is. 
the  re#ult  of  her  evidence.  The  Court  however 
does  not  depend  upon  the  Opinion  of  witnesses^  but 
upon  the  facts  to  which  they  depose.  AH  the  facta 
which  are  deposed  to  (it  does  appear  to  me)  are 
sane ;  th6  witnesses'  opinion  arising  from  her  ob** 
servations  does  not  give  any  foundation  at  aN  for 
saying  the  testatrix  was  insane  at  the  time  of  mak* 
ing  the  will ;  her  opinion  that  the  deceased  was  in* 
s^ne  at  such  time  was  founded  on  bodily  affections^ 
D^bich  were  extraneous.  What  is  the  fact  >  she 
says  that  the  deceased  whilst  en^ployed  aboat  the 
act  rose  frequently  and  walked  backwards  and  for* 
wards  about  the  room,  that  she  did  not  set  down 
closely  to  the  business,  that  she  started  up,  and 
that  she  toi*^  Several  papers  and  threw  the  pieces 
into  the  grate,  then  wrote  others,  and  did  not 
appear  to  her  to  act  in  such  a  way  as  a  person 
who  was  calm  would  do.  In  my  apptehension, 
it  appears  from  this  account  her  manner  of 
doing  it  Was  this :  she  wrote  several  papers^ 
and  if  bhe  saw  any  mistake  however  trifling  she 
^as  dissatibllM  and  probably  vexed  she  did  not 
^ite  in  such  a  way  as  fairly  to  ahsNver  her  own 
intention ;  the  paper  itself  has  no  mark  of  irrita* 
tion ;  a  more  steady  p^rf<Mrmahce  I  nev«r  saw  in 
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my  life ;  and  it  teems  hardly  consistent  tiiat  a  pci «      ^^^'^ 
fp%  wild  and  fnrions  and  in  snch  a  d^ree  of  in-      t^. 

saiuty  a&  she  is  stated  to  be  should  write  in  snch  a  "^"^"v^^^ 

way.    It  seems  to  me  a  very  extraordinary  thing,  itMm 
but  wh^Tfr  ontwatd  appearance  there  >vas  it  had         v. 
no  effi^t  on  the  writing  itself ;   she  has  wrote  it 


wUhoint  a  single  mistake  or  blot  or  any  thing  Kke 
it.  What  is  the  constmction  ?  that  she  was  enr 
deavonring  to  write  her  will^  which  she  had  taken 
a  determination  to  do ;  that  she  made  mistakes  and 
4sstr<^ed  those  papers  in  which  she  had  made 
thpro^  that  she  knew  how  to  correct  them^  and  ^ 
correct  thom>  and  at  length  wrote  and  finished  as 
com|ilete  a  paper  as  ^ny  person  in  .England  comld 
havf  don^.  Is  this  insanity  ?  In  my  apprehension, 
it  is  wf,  I  it  seems  to  me  she  was  vexed  at  her  mis* 
lakes,  which  I  think  shews  that  she  had  at  that 
time  her  senses  about  her,  and  I  think  it  appears 
Kkewise  she  was  not  then  in  fact  in  the  disturbed 
condition  she  was  before  and  after.  They  say 
tbey  were  generally  forced  to  keep  the  strait  waist* 
eoat  iipqn  her,  that  e?en  then  she  would  thrust 
^t  her  vms  if  she  could,  and  strive  to  thrust  her 
fingora  in  their  eyes,  and  in  short  do  every  thing 
that  would  do  mischief,  {s  there  any  mischief  in 
the  present  case  when  the  strait  waistcrat  is  taken 
^  ?  Nothing  like  it ;  as  soojn  as  it  is  taken  off  she 
says,  '*  Give  |ne  pen  ink  and  paper  ;^  and  when  it 
is  given  her  she  snys,  V  Leave  me,  for  I  am  going 
to  write  ;*'  and  they  go  out  of  the  room ;  she  ia 
not  disturbed  at  their  watching  her,  but  pursues 
kfirown  intention  and  completes  the  paper;  she 
faqnires  the  day  of  the  month,  and  an  almanadL 
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is  -  given  to  her  by  one  of  the  nurses  who  wa» 
watching^  her^  and  the  day  of  the  month  vat 
pointed  out  to  her ;  she  then  calls  ttr  a  candle ; 
and  they  say  they  used  to  be  cautious  not  to  trust 
her  with  a  candle^  and  were  forced  to  hold  it  at  a 
distanc6'  from  her  if  she  read  the  newspaper ;  but 
still  in  this  case  they  give  her  a  candle  that  she 
may  use  it  in  order  to  seal  the  paper  ;  ho  harm  was 
done  of  any  kind^  and  none  attempted ;  every 
thing  that  was  done  was  for  the  purpose  of  com- 
pleting the  act ;  and  am  I  to  conclude  she  was  in- 
sane^ because  she  might  have  bod9y  affections^  ir- 
ritations of  nerves^  when  every  thing  which  was 
rational  is  done^  and  as  collectedly  and  as  exactly 
as  any  person  of  the  clearest  sense  would  have 
done^  and  of  her  own  head  entirely.  The  gentle- 
men have  said  all  this  is  mere  form.  Is  it  mere 
form  that  a  person  so  situated  as  she  vras  should  of 
her  own  accord  write  a  will  containing  the  most 
rational  disposition  of  her  property^  leaving  aH 
her  fortune  to  her  nieces  the  daughters  of  her  de* 
ceased  brother  who  were  the  most  natural  to  her, 
omitting  her  nephew  who  was  possessed  of  a  large 
fortune  f  Is  it  mere  form  that  she  should  appoint 
for  her  executors  and  trustees  the  mother  of  those 
nieces^  and  her  nearest  relation  by  tlie  father's 
side^  describing  accurately  the  place  where  he 
lived,  and  that  she  should  create  a  survivorship 
amongst  them  if  any  should  dib  before  twenty-one. 
Is  this  only  form  ?  It  is  the  very  essential  part  and 
substance  of  a  will,  and  that  will  as  rational  a  wiH 
as  she  or  any  other  person  could  have  made. 
Therefore,  taking  the  fiact  to  be  that  it  was  done 
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of  ber  own  accord^  it  leaves  nothing  to  be  proved  $ 
tbat  being  estaUtsbdd  puts  the  matter  beyond  all 
possibility  of  donbt^  and  I  think  there  can  be  nO 
qnestion  but  that  she  bad  a  legal  capacity ;  but^ 
say  they^  we  can  hard|y  admit  this  is  quite  such  a 
paper  as  it  appears^  and  that  it  is  the  mere  sponta- 
neous act  of  the  testatrix  herself ;  they  surmise^ 
and  to  be  sure  it  is  as  groundless  a  surmise  in  point 
of  evidence  as  possible^  that  it  was  done  at  the 
suggestion  of  Mrs;  Cottrell^  but  it  appears  tbat 
she  was  at  that  time  out  of  town  and  had  been  so 
for  a  month  before ;  but  is  the  Court  to  suppose 
tbat  without  evidence^  and  is  there  any  thing  to 
support  it?  certainly  not/ and  I  cannot  presume 
any  such  thing.  If  you  have  a  mind  to  prove  this 
was  by  the  suggestion  of  Mrs.  Cottrell,  you  may  ; 
if  yon  do  not^  I  must  take  it  to  be^  what  appears 
from  the  evidence,  the  pure  and  spontaneous  act 
of  the  party  herself,  and  that  Mrs.  Cottrell  knew 
nothing  of  it  till  she  was  informed  of  it 
'  I  do  think  the  remaining  part  of  the  evidence 
is  of  no  very  material  avail,  for  I  am  perfectly  per- 
suaded myself  the  will  having  been  designed  by  the 
'deceased  herself,  and  made  written  and  delivered 
in  the  manner  it  was,  that  would  have  been  suffi* 
cienttohave  established  an  interval  of  reason  if 
there  had  been  no  other  evidence  ;  but  that  is  not 
an,  for  there  are  various  instances  which  in  my 
apprehension  shew  that  this  unhappy  lady  had  fre* 
quent  instances  of  rational  capacity.'  The  first  and 
the  strongest  is  that  conversation  with  Mrs.  CottreB, 
in  October,  1775.  It  was  a  conversation  that  Mrs. 
Cottrell  bad  with   the  deceased   respecting  he^ 


1793. 
Hilary 
Term. 


Cart« 

WRIGHT 

V. 

Carto 

WRXOBt* 


KM 


ejam  DSfEiiainiED  m  nai 


17M. 

BUarg 

Term. 


WAIGUX 

Cart* 


d««gbtef8^  when  Mn.  Cotti!dl  dip^rved  t4>^  the*  de- 
oeiued  thsrt  a  suit  m  Chucerylnid  bees  decided 
agttiiist  (heiD:,  and  uttered  seoMtbia^  of  a.  disMlis- 
fi«d  expression  wbich  is  aot  aidifcely  to  Ml  &ona 
fond  Biotber^  ''  Tbat  it  apgeared  as  if  tb&y  wen 
destined  to  lose  every  thin^/'  I  tbink  it  was  a  jmst 
and  weU  Ibaackd  observation  ^  the  King's  advo^ 
cate  (a)  tbat  even  the  fact  of  enterii^  into  a  eon* 
versation  of  this  kind  is  a  proof  that  she  at  thiit 
time  mast  be  considered  aa  being  capable  of  bold* 
JBg  the  converaajUon,  for  <Hberwise  she  could  iMit 
have  done  it ;  the  manner  w  wbicb  Aat  conversa- 
tion was  iMrodaced  bas  been  mentioned^  namely, 
the  mislbrtone  tbit  bad  befallen  the  dangers  "^ 
Mrs.  Cottrdl ;  she  saya^  "  the  deceased  msrie  soma 
reply  ivbicb  the  d^onent  not  perfectly  nndevstand^ 
iDg  she  requested  the  deceased  to  repeat,  and  the 
paid  deceased  then  said  '  she  had  done  all  she  coafd 
for  the  deponent's  children ;'  and  vpon  the  depor 
nent's  asking  her  what  she  bad  done,  she  repeate4. 
she  bad  done  ail  she  could  for  the  deponepfa 
children.  Upon  which  Mrs.  Cottrell  said,  (if 
tbat  part  of  her  testimony  be  true,  which  I  have 
|io  manner  of  res»on  to  disbelieve,}  '  what  have 
you  done  Miss  Cartwright ;  yon  have  not  made  a 
will,  have  you  ?'  or  words  to  that  effect ;  and  the 
saui  deceased  replied,  5  Yes,  1  have/  And  she 
called  to  the  servant.  Charity  Thorn,  to  bring  the 
wiH;  acoordi^ly  it  wasbroi^ht;  andUiea  Mrs. 
Cottrell  sa^,  '  Who  are  the  witnesses ;'  and  the 
deceased  Mid  '  There  vraa  no  need  of  witnesses. 
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for  Mr  estate  was  peraomd^  and  the  will  wu  dll  iA»      ^J^ 
ha  own  faaniiwrttiDg^/  or  wordb  t6  that  effect ;  that      j'^^, 
the  deponent  asked  her  '  if  she  waa  sure  there  wai    v^v^^^ 
no  need  of  witnesses  ;*   and  the  deceteed  ifanie-»     ^maM 
diately  made  aisswer  '  Yes^  I  am  sure  ef  Uj  mf      ^^ 
estate  is  aH  personal^  and  ihe  wHl  is  in  mjr  awia 
handwriting ;'  jihd  that  the  deeteded  then  deKresei 
the  witt  to  Mrs.  CottreU ;  tad  upon  her  etpressing* 
sotne  besitatioil  in  receiving  it^  the  testatfittde^ 
nred  and  pressed  upon  hkt  t6  receive  the  wAxm" 

If  this  be  trae^  it  is  impossible  for  any  body  .te 
act  in  a  more  riitional  manner^  with  a  perfiset  re-^ 
<ioHec5tion  of  what  she  had  done^  and  a  perfect 
knowledge  of  what  was  necessary  th  order  to  make 
it  a  vaUd  act  i  she  knew  bettte  than  Mrs^  GottrdI 
did,  and  it  is  impossible  I  tHihk  to  doiibt  whether 
she  had  a  ratidnal  interval  or  not ;  whalevdr  the 
length  of  it  iiiight  be  it  wair  sufficient  to  eiuddd 
her  io  hold  a  ratiotiai  Conversation,  which  is  imide 
moire  material,  being  coupled  with  the  ddivery  of 
the  will.  Mrs.  CottreU,  the  lady  who'  gives  the 
account  of  this  conversation^  is  very  nearly  oon« 
nected  indeed  ivith  the  paitites  interested  nndcAr  the 
piper,  being  Chei^  mother,  and  leeUng  as  etery 
pafint  must  feel  fdr  the  interests  of  her  children,, 
olnnot  be  pirisnmed  td  dep^Ae  hilt  uAder  sortie  de^ 
gree  of  blasy  and  notwithstending  her  rank  tod  st^ 
tnatioA  in  life  it  is  va^y  material  f&t  the  Coufrt  tk> 
enquire!  hofr  she  id  supported:  I  myself  confess 
that  1  conoeWe  her  evktence  to  be  perfectly  j^roper 
in  every  resjielt ;  htat^  prejudiced  as  she  arast  be 
fca]^p6oed  to  be  In  favour  6f  Oie  parUes  idtereeftAl 
under  the  will,  it  is  extremely  to  bl;  desired,  add 
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the  Court  does  always  require  farther  evidence 
where  it  can  be  had  from  persons  that  have  not 
the  same  prejudice.  Mrs.  Cottrell  has  mentioned 
expressly  that  Charity  Thorn  was  present  at  the 
time  of  this  conversation^  and  that  she  was  the 
person  who  was  called  upon  by  the  deceased  to  de- 
liver the  paper.  I  do  not  observe  that  that  particu- 
lar fact  of  her  being  called  upon  to  bring  the  will 
is  interrogated  to ;  but  the  other  fiM^t  of  the  de- 
ceaised  having  desired  Mrs.  Cottrell  to  take  the 
will  is  put  as  .an  interrogatory  to  the  witneiss^  and 
in  answer  to  that  she  says  '^  she  does  not  remem*^ 
ber  any  thing  of  that  kind  passing.''  A  good  deal 
of  observation  has  passed  in  respect  to  the  credit 
of  this^itness^  and  there  is  one  part  of  her  evi- 
dence, which  I  do  think  so  highly  improbable  it 
does  seem  to  throw  some  degree  of  discredit  upon 
her  testimony^  it  is  that  part  respecting  Mrs.  Eli- 
nbeth  Gartwri^t ;  Mrs.  Elizabeth  Oartwright  in 
answer  to  the  16th  interrogatory  says^  ^'  after  her 
coming  to  town  in  October^  1775 ;  but  when  in 
particular  she  cannot  set  forth  ;  she  this  respond* 
ent  was  informed  by  Charity  Gould  the  deceased's 
*'  attendant^  and  her  nurse  Elizabeth  Gore^  that  the 
y  said  deceased  had  written  a  will^  and  that  Dr.  Bat« 
"  tie  had  declared  to  the  said  deceased  he  would  be 
^'  against  it^  for  that  she  was  not  fit  to  make  a  will." 
And  to  the  23rd  interrogatory  she  says^  '''  she  ap- 
^^  prebends  it  must  have  been  shortly  after  she  came 
'*  to  London^  in  October^  1775;"  then  putting  it  in 
the  same  way  she  says  ^'  she  heard  from  Charity 
^'  Gould  or  Elizabeth  Gore  that  the  deceased  had 
*'  made  a  -•"  " 
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Now  Charity  Thorn  in  her  answer  to  the  !86th      ^7W. 
inttrroigatory  says,   ^'  That  she  may  have  men-      Term. 


€€ 


knowledge  by  whom  or  at  what  time  the  s^l  Mrs. 

Cartwright  was  informed  thereof,  and  she  cannot 
^'  possibly  depose  whether  the  said  circumMance  did 
^'  or  did  not  come  to  the  knowledge  of  the  said  Mrs. 
^'  Cartwright  or  any  of  her  braneh  of  the  &mily 
"  prior  to  the  year  1777/* 

Now  though  I  think  it  is  not  improbable  that  it 
may  have  escaped  the  mtemory  of  the  witness 
whether  she  herself  told  Mrs:  Cartwright,  yet  that 
she  should  find  herself  not  aUe  to  depose  whether 
this  came  to  the  knowledge  of  Mrs.  Cartwright 
before  1777  is  extremely  odd,  it  being  clear  fi*om 
Mrs.  Gartwrigbt's  evidence  that  upon  her  coming 
to  town  there  was  so  much  conversation  respecting 
^e  will  with  this  witness ;  and  yet  for  her  to  de^ 
pose  in  this  way^  that  she  cannot  possibly  say 
whether  Mrs;  Cartwright  knew  any  thing  <tS  the 
matter,  does  in  ray  apprehension  a  good  deal  shake 
the  credit  of  the  witness.  It  is  highly  improbable 
but  that  she  must  know  the  fact  very  wel|. 

Mrs.  Cartwright  then  goes  on,  and  says  in  an- 
swer to  the  I6th  interrogatory,  ''  That  she  also 
*'  learned  from  the  said  Charity  Gould  or  Ehzabeth 
'*  Gore  or  one  of  them  tiiat  the  said  deceased  had 
'^  given  such  will  to  Mrs.  Cottarell,  but  when  she 
''  blows  not ;  and  she  thinks  according  to  the  best 

^'  of  her  recoHection  that  she  was  also  informed  by 
S 


**  tioned  the  circumstance  of  the  said  deceased  hav- 

*'  ing  written  the  aforesaid  paper  to  the  interrogate  y^AQm 

*'  E3i2abeth  Cartwright,  but  that  she  has  not  any  re-  ^* 

^'  coHection  of  her  having  so  done,  nor  has  she  any  irrikBT. 


lio 


CJtMVt  bfinutltlNBO  IN  IBi 


179S.  **  the  s»i4  QmrUjr  Goald  or  ElizabeUi  >€kme  o^ 
f^  "  one  of  tbem  Uiat  t)be  s«id  Mrs.  Ck>itneU  M  mill 
^'^"^'"^  "  something  about  tbe  said  wUI  not  beingr  w»tn«ttikd, 
^aaein  "  ^^^  ^^  *"  pvl>cttl«r  sbe  ouinei  set  feEth^  ftnd 
^ «.  "  that  she  the  flfud  Mrs.  CottceU  nade  atoo  Mme 
wEtfii.  "'alluBiaii  to  the  Mid  deoeuedof  .the  4eciree  in 
''  Chitfcery  wbidi  bad  gone  agaiost  hetr  cbildren/' 
JNow  this  is  whaft  1  whs  looking  for,  nnd  that  i»  a 
tonfiimaiion  of  that  very  material  part  of  'the  evi- 
dence jeftpecting  the  (iooYersation  of"  iht  SAth ; 
for  it  is  certain  that  Mrs.  Elizabeth  Cartwi'ight 
toon  after  her  coming  to  London  was  infoiiped 
leitli^r  jbty  Qsmld.  or  Gore  of  all  tbecircnmstances ; 
she  y^H  iafbrmed  that  the  will  was  delivered  by 
4be  deceased  to  Mrs.  Cottrell ;  sbe  was  infinrmed 
therewas acanvfor^atian, :and  that  such  conversa* 
iioa  .d»d  ^ass  betiraeen  MtB.  Cottrell  and  the  de* 
eepM^  M  she  has  represenlied  to  hMt  .introduced 
thefsubject  of  tbe  will ;  and  this  being  .confirmed 
in  tbe  Very  material  manner  I  have  ndw^obaerved 
uponu  I  thipk  I  have  no  room  at  all  to^donbt  of  tbe 
truth  of  the  matter.  It  isjBttch  a  pixMtf  that,  on  the 
^tb  Ihe.d^ce^ed  did  ei\joy  a  perfect  knowledge 
sS  .what  was  done^  and  what  was  necessary  in.or- 
iler  to  I  establish  it^  that  there  could  not  .be  w<^  a 
stronger  proof  of  a  hicid  interval 

^Anotber  circumatance  in  this  cause  is  the  will 
.wlttcb  the  deceased  made  early  in.be#  disorder^  and 
J  tbiAk.fhere  can  be  tno  question  of  her  having  a 
;lu<iid  iitferval  .at  tb^jUme  she  se»t  to  Mr.  Welby 
An.  aitomey  and  a  jnau/ of  credit  to  make  this  aafne ; 
ahe  tokl  the  attorney  she  wanted  to  qnake  her  udll; 
ake.  gave  htm  instnietbnsby.wmrd^af^moutb;  there 
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was  a  ^tsconrse  between  them  at  Ike  tkne  of  ttke 
ftttestfttion;  It  was  perfectly  etiecoted^  and'hesayii 
heliad  not  the  least  idea  Ibere  coald  be  any  qttes^ 
tiim  aft  aH  as  td  iber  ea^city  to  Aake  a  will  at  that 
tinne.    The  contents  itf  that  wtil  had  nething  irra- 
tional in  them^   because   the  attorney  elcpresdly 
Mya  theie  mis  notbing  of  insanity  ap]peared^  be 
saya  he  made  the  "wfll  and  actaaUy  took  his  instrac- 
tions  while  she  was  in  Imi,  and  that  be  'took  it 
home  with>him^  and  thfit  n  few  days  afterwards  he 
leeetYed  a  letter  desi|»ng  the  will  which  she  «fter* 
waiile  burat .;  that  was  an  insane  9Ci,  bat  in  'my 
opiaioii  when  she  made  it  she  had  a  capad^  to  do> 
and«etuaUy  did  a  tfane  act ;  for  she  ^?e  inrtnic^ 
tmia  for  the^wdi  wbiah  do  not  at  all  ktafpieach  her 
sanity^  thoughahe  wrote  a  Yew  dtoys  aflera*letter> 
which  is  a  rational  latter  4ipon  the  face  of  it^  de- 
siriag^hm  to  bring  tlie  will  back;  the* account 
which  is  given  by  Jvne  Jones  respecting  the  bcrffl- 
log  of  tfae  will  is  what  conveys  the  opinion  of  ibe 
witness  that  she  was  at  that  time  insane,  for  sh^ 
says,  ^^  that  a  few  days  after  the  deceased  came  to 
''  London  ifrom   SherbMne    castle  the   deceased 
"  caUed  the  deponent  into  a  room  and- pat  a- paper 
''into  her '  hand  which  she  desired -her  to  burn  ^ 
''ithat  the 'deponent  went  towards  the  fire  to  burn 
''  it,  and  the  deceased  took  hold  of  her  by  the 
''  shoulders  and  held  her  wlriistit  was  bhrning,  and 
m  a  fopfous  manner  kept  calKng  oat  to  the  depo* 
nent.  There  yon  deril,  do  yon  see  it  buMi,  you 
''  witt   go   to   the  parish  now  you    devil/'   or 
some  firantic  expressions  <tf  that  natnre,  during 
which  time  Charity  Qonld  the  eaid  deceased's  hi- 
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tendant  was  present;  tbet  she  did  not  assign  any 
reason  for  causing  the  deponent  toburn  tlie  said 
paper.  And  this  depmient  further  saith  that  slie; 
believes  the  paper  which  she  so  bunted  was  a  willy 
which  she  understood  had  been  nuide  for  the  said 
deceased. 

The  account  given  by  Charity  Thom  is  I  think: 
not  quite  so  strong  and  more  equivocal  j  it  is  that 
the  deceased  said  she  should. be  happier. 

The  conversation  that  passed  between  the  ^-* 
ceased  and  Mrs.  Cottrdl  respecting  this  business 
is  this^  she  says^  ''  Upon  the  5th  of.  December/ 
1774^  (which  was  just  after  she  came  to.town^) 
the  deceased  told  the  respondent  in  general 
terms  that  she  had  made,  her  wiU  the  day  after 
''  she  left  Sberboume  Castle  in  favour  of  the  re- 
spondent's children^  and  afterwards^  more  cir- 
cumstantially on  the  84Ch  of  the  same  month, 
when  she  told  the  respondent  the  medicinet 
that  Mr.  Graham  the  apothecary  had  given  her 
''  had  disordered  her  head>  for  that  on  the  Satur^ 
day  she  bad  come  from  Sherborne  Castle  she  was 
very  well  in  her  head>  and  that  on  the  Sunday; 
the  following  day,  she  was  very  sensible  as  Mr. 
Welby  the  lawyer  could  witness  as  he  came  to 
her  on  that  day  by  her  appointment^  and  he 
"  knew  she  made  her  will  and  that  she  made  it  as 
''  she  ought,  as  he  knew  she  should  then  do ;  but 
*'  that  when  she  took  those  medicines,  she  sent  for 
''  her  will,  and  that  she  did  not  know  why,  but  in* 
'^  a  sudden  flight  she  had  jumped  out  of  J)ed  and* 
*'  had  thrown  the  same  into  the  fire,  that  she  wan 
[[  very  miserable  she  had  done  so,  as  sfais  kne>i^ 
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^'  that  it  was  very  wrong  and  that  she  had  now 
'^  lost  her  senses  and  could  not  make  any  other 
'^  will^  or  she  expressed  herself  to  that  or  the  like 
'^  effect^  and  the  respondent  is  more  particular  as 
'^  to  such  last  mentioned  conversation  as  she  made 
^'  memorandums  of  the  same  at  the  time/'  Now 
this  has  been  represented  as  an  absurd  piece  of 
evidence  to  shew  that  the  deceased  was  at  that 
time  rational  and  sensible^  because  she  declared 
herself  that,  she  was  not  &6,  and  was  therefore  in- 
capable of  making  another  will.  That  the  de- 
ceased was  then  very  much  disordered  is  unques- 
tionably  true  ;  but  she  was  not  perfectly  irrational, 
she  knew  what  she  had  done^  she  remembered  all 
the  circumstances  and  it  must  be  supposed  the 
contents  of  the  first  will^  and  that  they  were  some- 
thing which  she  was  desirous  of  carrying  into  ex- 
ecution. Mrs.  Cottrell  speaks  positively  to  two 
dates  of  conversations ;  she  mentions  the  beginning 
of  December  and  the  24th^  and  besides  that  se- 
veral other  times  the  deceased  did  express  her 
misery,  and  was  sorry  she  had  destroyed  the  will. 

The  fact  that  she  was  capable  of  doing  an  act 
that  required  thought  and  judgment  is  I  think  fur- 
ther estabUshed  by  the  receipts  which  are  exhi- 
bited^ and  of  which  a  good  deal  has  been  said  in  this 
cause ;  they  bear  date,  one  of  them  36th  Decern^ 
ber,  1774,  one  27th  Octoberi  1775,  one  15th  De- 
cember 1775,  one  6th  April,  1775,  one  Sd  October, 
1776,  and  one  24th  December,  1776;  all  but  one 
.after  the  date  of  the  will,  and  all  of  them  are  of 
the  deceased's  handwriting;  there  are  two  dated 
Jn  March,  1775,  which  are  not.    It  was  said  by 
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Dr.  NtchoH  that  those  which  wer*  not  in  the  de- 
ceased's  handwriting  were  not  accdHnted  for,  und 
he  rather  seemed  to  throw  out  some  suspvcioA  that 
those  which  are  in  the  deceased's  handwriting 
might  possibly  have  been  obtained  by  Mrs.  Cottrell 
with  a  view  to  give  countenance  to  the  will  itself; 
but  it  is  very  feirly  accounted  for  lA  evident,  for 
when  Dr.  Battle  attetided  the  deceased  at  the 
beginning  of  January  he  refused  her  the  use  of 
pen  ink  and  paper,  therefore  the  t\*o  receipts 
that  were  written  in  March  kte  in  the  handwrit- 
ing of  Mrs.  Cartwright,  not  with  any  view  of 
contrivance,  but  in  order  to  assist  the  testatrix 
who  was  then  kept  from  the  juse  of  pen  ink  and 
paper  biy  medical  direction  ;  the  first  thing  the  tes- 
tatrix did  when  she  was  permitted  to  ha v^  pen  ink 
and  paper  was  to  write  the  will  of  the  14th  Att*- 
gust,  1775,  and  from  that  time  she  vrrote  receipts 
in  as  regular  a  manner  as  any  person  living  ecMld 
have  done,  and  ifvith  a  great  deal  of  recollection  ; 
she  mentions  who  was  the  receiver,  the  date^  and 
the  estate  upon  which  it  was  sectored.  What  ts 
recollection  and  knowledge  of  a  fact  if  this  be  not  ? 
There  are  three  receipts  exhibited,  and  those 
are  said  to  have  been  thrown  by  about  the  roeiki, 
and  of  which  she  knew  nothing ;  they  are  pro- 
duced and  brought  before  the  Court  to  shew  that 
she  was  not  capable  of  writing  receipts  rationally  ; 
those  receipts  are  all  written  ^  upon  the  satne  ^j, 
namely  2l6th  April,  1776,  land  in  my  opinion  they 
shew  capacity.  It  appears  to  me  they  were  at« 
tempts,  begun  and  not  finished,  in  orxler  to  write 
the  receipt  of  that  date,  which  she  tbm)[>!eted  aM 
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which  18  before  the  Court.  It  appears  then  most 
clearly  her  maimer  of  writing  those  receipts  was 
the  manner  in  which  she  wrote  the  will ;  she  was 
extremely  accurate  in  doing  it^  and  when  she  had 
noade  some  trivial  mistake  she  abandoned  the  one 
she  had  b^on  and  began  another.  The  mistake 
in  the  receipt  which  is  the  nearest  completed  was 
in  the  last  figure^  she  intended  to  write  1775  and 
had  wrote  the  tlnree  first  figures  and  began  t6 
write  6j  therefore  she  gave  up  the  whole  and 
wrote  a  fresh  one  ;  the  utmost  that  can  be  said  is^ 
that  what  she  did  was  with  the  greatest  accuracy, 
and  perhaps  more  than  any  other  person  would 
have  used,  but  thisre  is  nothing  like  an  irrational 
word  in  the  whole,  nothing  foolish  or  wild.  Was 
she  dictated  to  ?  certainly  not  by  Mrs.  Cartwrigbt^ 
because  she  says  she  never  saw  her  write  any 
thing  but  her  name  ;  therefore  that  they  were  dic- 
tated by  her  would  be  mere  suggestion,  aild  Cha- 
rity Thorn  says  she  used  to  be  writing  or  attempt- 
ing to  write  by  herself,  and  used  to  say  she  could 
not  write  and  gave  over ;  mention  is  made  by  the 
witnesses  of  the  great  deal  of  difficulty  and  great 
persuasion  they  were  obliged  to  use;  and  Mrs. 
Oartwright  has  said  the  method  that  was  used  to 
get  her  to  write  was  persuasion.  Is  that  discourse 
which  is  addressed  to  an  insane  pe!*^n  ?  It  is  that 
which  may  be  addressed  to  an  indolent  or  obstinate 
persiHi,  bat  surely  not  to  one  insane ;  nor  is  it 
the  conduct  of  an  insane  person  to  do  what  they 
are  desired  to  do ;  there  are  acts  I  think  whi<ih 
plainly  shew  the  deceased  had  lucid  intervals,  that 
is,  there  were  intermissions  of  the  disorder  apon 
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'Which  she  was  able  to  act  rationally ;  besides  this^ 
it  appears  clearly  she  used  to  discourse  like  a  ra- 
tional pehon.  There  is  one  instance  in  particu- 
lar^ spoken  to  both  by  Mrs.  Cottrell  and  Mrs. 
Cartwrig^ht;  but  I  will  mention  the  manner  in 
which  it  is  deposed  to  by  Mrs.  Cartwright^  she 
says^  about  nine  or  ten  years  a^o  her  son  was  of* 
fering  himself  as  a  candidate  for  All  Souls*  coir 
lege  Oxford^  and  she  asked  the  deceased  in  what 
manner  they  were  related  to  my  Lord  Fairfax ;  she 
says  the  deceased  entered  upon  the  conversation 
in  the  most  rational  manner,  she  answered  her 
questions^  and  in  all  respects  discoursed  like  a  sea- 
sible  person ;  she  explained  the  descent  of  the  fa- 
mily^ and  the  respondent  did  think  she  was  capa- 
ble of  giving  a  sufficiently  accurate  account.  Is 
not  this  what  requires  a  very  accurate  memory 
and  recollection  ? 

The  other  witnesses  speak  of  the  same  things^ 
but  the  turn  they  would  give  it  is  that  this  was  a 
part  of  the  insanity^  but  you  are  to  observe  not 
one  of  the  witnesses  say  she  ever  mentioned  any 
thing  that  was  not  true.  Mr.  Morris  states  that 
the  deceased  was  extremely  correct  in  her  ideas 
about  families  and  their  intermarriages^  and  the  re- 
spondent hath  received  information  from  her  when 
talking  on  such  subjects  of  circumstances  which 
lie  did  not  know  at  the  time  and  which  he  has  af- 
terwards found  to  be  very  correct  and  tr'ue^  and  he 
was  surprised  at  the  said  deceased's  precision  on 
those  points.  Why  ?  if  she  could  converse  for  a 
considerable  time ;  he  says  he  used  to  be  with  her 
sometimes  for  half  an  hour  or  more.    There  is 
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another  .witness.  (Pooley)  at  whose  house  the  de- 
ceased was  placed^  and  she  gives  a  very  strong  in- 
stance of  her  memory^  which  continued  with  her 
till  almost  the  last  hour  of  her  life  ;  the  deceased 
had  not  seen  the  deponent  from  the  time  she  lived 
in  her  house^  and  then  she  had  a  little  boy  vnth 
her ;  the  deponent  was  standing  at  the  door  talk- 
ing with  Charity  Thom^  and  the  deceased  put  her 
head  out  of  the  window  and  said/  *'  What  is  be- 
''  come  of  the  little  boy."  Sain  a  variety  of  in-^ 
stances  the  deceased  would  and  did  converse  ra- 
tionally. They  say  the  great  height  of  her 
phrensy  used  to  be  to  her  servants^  but  when  any 
of  her  relations  approached  she  would  be  calm ; 
and  Mrs.  Cartwright  says^  ''  She  has  heard  her 
extremely  loud^  and  when  she  came  in  she  would 
be  extremely  calm.''  Is  that  the  conduct  of  a 
person  Who  has  no  distinction  of  persons  ?  What 
does  it  prove  ?  That  there  is  almost  no  person  jio 
mad  as  not  to  have  some  degree  of  reason.  If 
she  had  some  degree  of  awe  for  any  persons^  per- 
haps they  were  those  she  had  an  entertainment 
from  and  could  converse  veith  like  a  rational  per- 
son ;  if  she  could  converse  rationally  that  is  a  lu- 
cid interval ;  and  that  she  so  did  and  had  lucid  in-* 

tervals  I  think  is  completely  established.    If  she 

* 

had  particular  subjects  or  topics  in  her  roind^ 
and  at  such  times  would  talk  rationally  upon  them^ 
and  when  those  topics  were  out  of  her  mind  would 
fly  into  outrages  of  phrensy  and  extravagance, 
does  that  all  shew  that  at  the  former  time  she  was 
deprived  of  rational  capacity  ?  in  my  opinion,  not; 
at  one  time  she  had  capacity  enabling  her  to  mak^ 
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a  will^  at  others  not ;  at  one  time  she  was  in  fits 
of  phrensy^  and  at  another  out  of  them. 

How  then  stands  this  case  as  to  those  cases 
which  have  been  cited^  and  as  to  the  facts  neces* 
sary  to  establish  a  lucid  interval. 

In  the  Attorn^  General  v.  Pamther  (a).  The 
circumstances  of  the  case  are  not  very  accurately 
mentioned  in  the  report.  It  differs^  however^  as 
materially  from  this  as  any  two  cases  can  do* 
The  act  was  the  execution  of  a  power  of  attorney. 
The  subscribing  witnesses  said  the  party  appeared 
to  them  to  enjoy  her  faculties  sufficient  for  the 
purpose^  and  they  explained  the  nature  and  effect 
of  it  to  her^  and  asked  her  if  she  did  it  with  her 
free  will,  and  consent^  to  which  she  readily  an- 
swered, ''  Yes  ;"  and  then  executed  it.  And  this 
is  all  the  evidence  as  to  her  sanity.  They  bring 
an  instrument  ready  written,  tell  her  what  it  is, 
ask  her  if  it  meets  her  consent,  she  says,  '^  Yes," 
and  does  it  freely.  Is  that  the  present  case  ?  No. 
If  this  will  had  been  prepared  by  Mrs.  Cottreli^ 
and  brought  to  the  deceased,  and  read  to  her,  and 
she  had  been  asked  if  that  was  her  mind,  and  had 
executed  it,  that  would  have  been  a  different  case 
from  the  present.  In  this  case  the  act  is.  done  and 
completed  by  the  deceased  herself;  it  is  not  a 
mere  acquiescence,  or  form  of  execution  only; 
there  is  not  the  least  colour  of  proof  that  it  had 
been  suggested  to  the  deceased  by  any  person 
living. 

The  ground  for  a  new  trial'  in  Parnther's  case 

(a)  Od  a  motion  for  a  new  trial.  Hilary  Term,  1792.  See 
Brown's  Chancery  Cases,  Vol.  III.  p.  441. 
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ty  that  the  jury^  having  been  direeted  to  enquire 
krto  the  fact^  thejr  gave  a  general  verdict  that  she 
vfas  not  a  iwatic  at  all^  directly  against  the  evi* 
ckncei  And  what  the  Lord  Chancellor  said  is  jiist. 
The  persohs  there  who  witoiessed  the  act^,  ap- 
preheaded  it  was  proper  ia  itself^  and  scarcely 
vmtched  the  means  with  sufficient  attention.  Un- 
doabtedly  the  rales  kid  down  there  were  with 
a  view  to  the  facte  of  the  case ;  but  X  do  n6t  see 
how  a  stricter  proof  oan  be  given  than  has  been 
in  the  present  ease. 

dmrhe  v.  Lear  and  ScmrweU  (4)  vms  the  case 
of  a  nan  who  had  beea  clearly  disordered  in 
hfia  Bind  for  a  length  of  time ;  he  goes  to  little 
Hampton  to  baihe  in  the  sea,  and  there  he 
fi^es  a  young  woman  at  the  house  where  he 
hmurded,  of  whom  he  had  no  ptiojr  knowledge, 
and  wants  to.  marry  her^  at  a  time  when  he  was 
insane,  ia  broogfat  up  to  town  in  a  strait  wvst* 
oeat,  aqd  ther^  afterwards  writes  a  paper  by  way 
of  oedieH,  gifing  her  a  legacy.  This  is  delusion. 
It  is  said  tbtt  psfier  is  as  well  written  as  this 
will ;  but  who  was  it  made  ia  fiivour  of  ?  it  was  for  a 
person  whom  he  hardly  knew,  and  of  whom  he  had 
oonceived  a  favouraUe  impression  at  a  time  when 
he  was  clearly  in  a  state  of  derangement,  but  to 
whom  he  had  lio  cause  whatever  to  give  a  benefit. 
In' cases  of  this  sort  you  are  to  enquire  was  it  a 
Mtiomd  and  sensihie  act,  and  if  yH>u  can  make  it 
appear. that  it  is  a  rational  and  sensible  act,  then 
you  go  Ha  whole  length  the  law  requires. 
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tn  CogTdanx.  Coghlan.  No  man  could  be  m(ae 
completely  proved  to  be  insane  than  the.  deceased 
in  this  case  before  the  will  "was  thought  of ;  1  re- 
member it  most  perfectly^  he  was  sent  to  Brook 
House^  and  there  he  Was  attended  by  Dr.  Monro^ 
an  apothecary^  t^  and  a  woman^  and  they  all  of  them 
say  he  was  a  person  as  insane  as  they  had  ever 
seen;  he  was  likewise  visited  by  a  gentleman^ 
Mr.  Winthrop^  who  was  known  to  him/  and  vnth 
whom  he  entered  into  a  rational  conversation  re- 
specting his  family^  and  exactly,  as  he  had  told  Mr. 
Winthrop  he  gave  directions  to  an  attorney  to 
make  his  will^  which  was  to  the  benefit  of  his  &- 
mily^  except  his  grand-daughter ;  but  she  had  had 
a  fortune  left  her^  and  he  had  frequently  declared 
he  would  leave  her  but  £100  as  she  was  fully 
provided  for ;  the  will  in  that  case  vras  drawn^  and 
when  it  was  first  brought  to  him  he  was  in  some 
degree  recovered;  it  was  then  read  over  to  biro^ 
and  he  declined  executing  it  at  such  time^  but  he 
did  execute  it  afterwards^  and  it  appeared  to  be 
the  intent  and  desire  of  the  testator^  who  had  an 
interval  to  express  himself ;  the  attorney  said  he 
gave  him  instructions  in  a  very  composed  man- 
ner ;  and  upon  that  ground  the  will  was  pro- 
nounced for;  there  was  no  disorder  at  the  time^ 
though  he  was  afflicted  with  a  distemper  of  the 
mind  to  a  very  great  degree^  and  the  will  was 
consistent  with  his  intentions  when  of  ca- 
pacity. 

In  Greenwood  v.  Greenwood,  the  last  verdict 
established  the  will^  and  I  do  not  see  any  one  of 
the  cases  which  militates  against  the  present. 
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I  am  of  opinion  in  this  case  that  the  deceased 
by  herself  writing  the  will  now  before  the  Court 
hath  most  plainly  shewn  she  had  a  full  and  com- 
plete capacity  to  undertand  what  was  the  state  of 
her  affairs  and  her  relations^  and  to  give  what  wbs 
proper  in  the  way  she  has  done.    She  not  only 
formed  the  plan^  but  pursued  and  carried  it  into 
execution  with  propriety  and  without  assistance. 
In  my  apprehension  that  would  have  been  alone 
suflKcient^  but  it  is  further  affirmed  by  the  recog- 
nition and  the  delivery  of  the  vnll.    ,  Therefore 
under  all  these  circumstances  I  have  no  doubt  in 
.pronouncing  this  to  be   the  legal  will   of    the 
deceased. 
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HIGH  COURT  OP  DELEGATES. 

Cartwright  and  Cartwright  v.  Dame   Byzar* 

§ 

TiA  Clerke  and  Cartwright. 

Prom  the  sentence  of  the  Prerogative  Court 
an  appeal  was  interposed  to  the  High  Court  of 
Delegates. 

The  cause  came  on  for  hearing  before 

< 

Mr.  Baron  Perryn, 
Mr.  Justice  Grose. 
Mr.  Justice  Roor^ 
Doctors  Harris^ 

FiSHERj 

and 
Arnold. 


The  King's  advocate  (Sir  William  SeoUJ,  the 
Attorney  General  (Sir  John  Scott  J,  and  Mr. 
Mansfield  argued  in  support  of  the  will. 

Dr.  NichoUj  Dr.  Lawrence,  and  Mr.  Grant, 
contra. 

7%e  King's  advocate  and  the  Attorney  General 
were  heard  in  reply.  • 

The  Court  took  time  to  deliberate, 
nccembcr  it.       The  sentence  of  the  Prerogative  Court  was  af- 
firmed ;  but  the  Delegates  gave  no  cost^. 
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1809, 

Earl  of  Warwick  v.  Gretills.  .  Tfem* 


Judgment.  Primogenitiire 

fives  no 
toaoad 


Sir  John  NiCHOLL.  to  ao  Mtminia. 


The  question  in  the  present  cdse  arises  upon  the 
grant  of  an  administration  to  the  goods  of  the 
Right  Hon.  Charles  Greville  vrbo  has  died  Ui'* 
testate. 

The  deceased  left  two  brothers^  one  sister^  and 
a  nephew  the  son  of  a  deceased  sister ;  the  pro- 
perty must  be  distributed  amongst  the  four;  and 
there  are  three  persons  to  whom  admmistratioa 
may  be  granted : 

The  earl  of  Warwick,  the  elder  brother,  prays 
that  it  majr  be  granted  solely  to  himself,  or  to  him- 
self jointly  with  his  brother  Mr.  Robert  Greville : 
The  younger  brother  Mr.  Robert  Greville  prays 
that  it  may  be  granted  solely  to  himself,  and  he 
is  supported  in  this  prayer  by  the  nephew  Mr. 
Churchill,  who  is  entitled  to  an  equal  distributive 
share  of  the  property :  the  sister  La(|}(  Frances 
Haxpur  prays  first  that  it  may  be  solely  to  her 
brother  Robert,  t)»en  solely  to  Lord  Warwick,  or 
jointly  to  kim  and  her  brother  Robert,  and  lastly 

solely  to  herself,  or  jointly  to  herself  and  the  elder 

< 

or  both  brothers. 

The  statement  is  rather  complicated>  but  the  re* 
anlt  of  it  ia  that  there  is  a.  ofipi^y  of  tbc)  intpt esta 
-emceriied  prayiag  the  sole  admuustratioii  for  Mr. 
Robert  Greville ;  a  quarter  of  the  interests  P^^y* 
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1809.      ing  the  sole  administration  to  Lord  Warwick ;  a 
Term.      quarter  praying  the  sole  administration  to  Lady 
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Frances  Harpur ;  a  quarter  the  joint  administra* 
tion  to  the  two  brothers ;  a  quarter  a  joint  admi- 
Ga^iLLfi.  nistration  to  the  elder  brother  and  the  sister^ 
or  to  both  the  brothers  and  the  sister^  for  Lont 
Warwick  unites  in  praying  that  it  may  not  be 
jointly  to  himself  and  his  sister. 

The  (a)  statute  leaves  it  to  the  ordinary  to  grant 

(a)  Th^  jttrifldieCida  which  the  Ecclesiastical  Court  exercises 
'  oyer  the  effects  of  persons  dying  without  a  will  rests  op  a  letf 
ancient  foundation :  in  the  eariy  periods  of  our  history  the  or- 
dinary had  by  common  law  the  absolute  disposal  of  the  per- 
sonal property  of  all  intestates  ;  and,  under  the  pretext  of  ap- 
pljring  their  goods  to  religious  purposes  (in  pios  usus),  pos- 
sessed itself  of  them  not  only  in  cases  where  the  deceased  left 
a  widow  and  children  or  other  near  relations,  but  in  defiance 
also  of  the  just  claims  of  creditors.  On  this  footing  the  law 
continued  und^r  the  Norman  kings  and  the  first  soye^igns  of 
the  line  of  Plantagenet ;  but  when  the  free  spirit  of  our  con- 
stitution, which  had  be^  long  labouring  under  the  pressure  of 
the  feudal  institutions  and  the  shackles  of  Fspal  superstition, 
commenced  those  struggles  which  ultimately  led  to  its  emand* 
pation,  the  abuses  practised  by  the  ordinary  in  the  administra- 
tion of  the  effects  of  intestates  became  in  their  turn  subjected 
to  correction  and  control. 

The  3^nd  ofitde  of  the  Magna  Charta  extorted  from  King 

'    John  expressly  prorides  against  them ;  but  it  is  a  curious  fact, 

and  one  which  strongly  marks  the  influence  of  the  Fkpal  power 

in  England  at  that  period,  that  this  article  was  wholly  omitted 

in  the  Magna  Charta  of  Henry  III. 

13  Edward  I.  st.  1.  c.  19.  (commonly  called  the  Statute. of 
Westminster,)  made  the  estates  of  intestates  liable  to  the  pay- 
nent  of  their  just  debts. 

31  Edward  III.  st.  1.  c.  11.  compelled  the  ordinary  to  depute 
4e  next  and  most  lawfid  friends  of  the  deceased  to  administor 
Ids  goods. 
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letters  of  administration  to  the  next  of  kin ;  all    .  1800. 
here  have  an  equal  interest;  all  except  the  nephew       j^f 
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stand  in  an  equal  degree  of  relationship ;   none 
have  a  legal  preference  ;  the  selection  rests  with 
the  discretion  of  the  Court ;  that  ^scretion  how-    Gbkvilw 
ever  is  not  to  be  arbitrarily  or  capriciously  assumed^        ^ 
but  to  be  a  legal  discretion  governed  by  jfirinciple 
and  sanctioned  by  practice ;  in  exercising  it  the 
C!ourt  is  not  to  be  guided  by  the  wishes  or  feelings 
of  parties^  but  is  to  look  to  the  benefit  of  the  estate 
and  to  that  of  all  the  persoriD  interested  in  the  dis- 
tribntion  of  the  property.     The  first  duty  of  the 
Court  then  is  to  place  it  in  the  hands  of  that  per- 
son who  is  likely  best  to  convert  it  to  the  advan- 
tage of  those  who  have  claims^  either  in  paying 
the  creditors^  or  in  making  distribution ;  the  pri- 
mary object  is  the  interest  of  the  property. 
.    The  daim  of  JLord  Warwick  to  the  sole  admi*- 
nistration  rests  merely  on  the  circumstance  of  his 
being  the  elder  brother ;  none  of  the  other  partiet 
interested  support  that  application  ;  Lady  Frances 
did  execute   a   proxy  praying   that  it  might  be 
either  solely  to  herself  or  jointly  or  solely  to  her 
brother^  but  she  has  since  retracted  that,  and  her 
last  proxy  is  that  it  may  be  sdely  to  herself  or 
jointly  with  him  or  to  both  her  brothers. 

Primogeniture  gives  no  right ;  if  things  are  pre« 
cisely  equal ;  if  the  scale  is  exactly  poised^  being 
the  elder  brother  would  incline  the  balance,  but  it 
would  not  weigh  agamst  the  wish  of  the  majority 
of  interests.    In  the  present  case  there  are  two 

n  Henry  VIII.  c.  6.  placed  the  law  on  the  footing  on  which 
It  now  fti&da. 
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interests  out  of  the  four  prayifng  that  the  sole  ad« 
ministration  may  be  granted  to  the  younger  bro* 
ther,  and  against  that  majority  the  claim  of  pri*- 
mogenitur^  could  )tiot  9tand,  this  would  give  a  de- 
cided preference  if  nothing  else  did  to  the  yeunger 
brother. 

But  it  has  been  said  there  is  not  a  majority  of 
interests  this^  way  inasmuch  as  there  is  an  equal 
number  of  interests  praying  for  a  joint  administra^ 
tion  ;  this  is  not  correctly  the  fact ;  no  two  parties 
bare  joined  in  praying  for  a  joint  administration^ 
Lord  Warwick  does  not  pray  to  be  joined  with  his 
sistei^ ;  the  other  brother  does  not  pray  to  be  joined 
with  Lord  Warwick  or  the  sister;  it  is  Lady 
Frances  only  who  prays  to  be  joined  either  with 
IjoxA  Warwick  or  with  both  the  brothers. 

Assumihg  however  that  Lord  Warwick  and  bis 
aisterdid  nnhe  in  praying  for  a  joint  administra- 
tion>  the  interests  indeed  would  be  even^  but  it 
would  be  an  application  for  a  joint  opposed  to  an 
application  fbr  a  sole  administration.  It  has  been 
correctly  stated  thai  the  <!)ourt  never  forces  a  joint 
admiiiistnKiiony  because  if  the  admitiistrators  wer^ 
at  Variance  it  aliiiost  put  an  end  to  the  administra- 
tioh.  Further,  the  Court  pnefefrs  ceteris  paribus 
a  sole  to  a  joint  administration,  because  it  is  infi- 
nitely better  for  the  estate;  administrators  must 
join  and  be  joined  in  every  act,  which  would  not 
oA4y  be  inconvenient  to  themselves,  but  what  is  of 
more  coniteqiience  must  be  inconvenient  to  those 
wko  have  demands  on  the  estate  ekher  as  creditor^ 
or  as  entitled  in  distribution. 

Supposing  th^n  there  was  in  the  present  case  an 
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equality  of  interests,   and  that  the  Court  had  to       i^P?- 
choose  between  a  sole  and  joint  administration,       T^f 
still  the  sole  all  other  circumstances  being  equal 
would  be  entitled  to  the  preference  ;  here  are  also 
considerable  creditors,  who  support  the  application    G«svmxa 
for  the  administration  being  granted  to  Mr.  Ro- 
bert GreviUe.    I  collect  that  there  is  some  doubt 
whether  the  estate  may  be  solvent  or  not  much 
more  Uian  solvent ;  it  may  be  of  considearable  im- 
portance that  the  afiairs  should  be  managed  in  the 
mo9t  spoedy  and  advantageous  manner ;  the  wishes 
of  the  creditors  are  not  in  all  caaes  of  weight,  but 
they  are  entitled  to  consideration  where  the  estate 
is  conf  iderable,  the  demands  heavy,  and  the  sol* 
venqy. inthta  slightest  degree  doubtful 

These  considerations  are  sufficient  where  a 
flioiety  of  the  iuterdsts  supported  by  considerable 
creditors  Join  in  praying;  the  sole  administration  to 
be  granted  to  one  of  the  brothers  to  whose  fitness 
not  the  lightest  objection  has  been  raised ;  there 
%re  other  considerations  which  it  is  not  necessary 
t9  €!iit^  u|»on  except  so  far  as  to  state  that  they 
tend  to  the  same  conclusion ;  there  are  reasons 
bowever  for  not  unnecessarily  discussing  them.  I 
wish  however  distinctly  to  state  that  the  Court  in 
feding  itseif  caUed  upon  in  the  discharge  of  its 
jttdieial  duty  to  grant  the  administration  to  Mr. 
Robert  GreviUe  is  not  governed  by  anycircum- 
fiances  which  reflect  in  the  slightest  degree  on  the 
hMior  and  character  of  the  noble  earl  who  is  the 
otber  party  to  this  suit. 

Administration  decreed  to  Mr.  Robert  Greville. 


Mb 
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1800. 
MiOaeimas  Sandfoed  V.  VAUOHAN.(a) 

cttabiiASTu  JLHis  cause  came  on  for  hearing  on  the  evidence 
g^crawoir  adduced  in  support  of  the  allegation^  which  had 

propounded  papers  1^  2,  $,  and  4^  as  containing 
together  the  will  of  the  deceased. 

Ten  witnesses  were  examined;  but  the  only 
portion  of  their  evidence  to  which  it  is  material  to 
advert^  is,  that  of  Mr.  Scott, 

Who,  after  stating  that  the  deceased  had  con- 
sulted him  in  April,  1808,  as  to  the  form  of  his 
will,  and  had  requested  him  to  write  di^  preamble 
for  him  and  the  names  of  the  legatees,  leaving 
blanks  for  the  sum   he  intended  to  bequeath  to 
each,  proceeded  thus : — "  That,  on  the  28th  of 
May,  the  deceased  produced  the  paper  writing  so,  as 
laforesaid,  written  by  the  deponent  on  the  14th  of 
April,  with  the  blanks  for  the  legacies  all  supplied, 
and  the  paper  itself  dated  and  signed  ;  and  he  di- 
rected him  to  make  some  alterations  therein,  [here 
the  witness  specified  the  alterations,]]  and,  having 
so  done,  he  read  it  over  to  the  deceased,  being  the 
paper  No.  l.    That  Sir  John  Chichester  imme- 
diately desired  the  deponent  to  transcribe  it,  on  ac- 
count of  the  alterations  and  interlineations,  which 
he  accordingly  did,— ^the  deceased  dictating  to  the 
deponent,  and  transposing  some  of  the  bequests^ 

(a)  See  pages  39  and  48ir  „ 
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That  the  legacies  of  two  yean*  wages  given  to  ike 
servants  in  JVb.  1  were  omitted  in  the  deceased's 
dictation  of  No.  2.  That  finding  No.  2  wa»to  be 
of  a  more  formal  and  secure  nature  than  No.  1 ,  he 
suggested  to  the  deceased  the  propriety  of  appoin(^* 
ing  an  executor ;  which  he  appnmng^  named  the 
Rev.  John  Sandford  and  the  deponent.  Tkaf.  the 
deponent  obsenred  that  one  was  suflkient^  and 
b^ged  to  decline ;  and  that  the  deceased  then  de- 
sired him  to  write  down  Mr.  John  Sandford  alone : 
he  then  read  the  paper  over  to  the  deceased^  and 
suggested  the  propriety  of  having  the  same  wit* 
nessed  to  render  it  more  secure^  and  offered  to  wit* 
ness  it  himself ;  but  the  deceased  said^  that^  as  he 
intended  to  give  the  deponent  somethings  he  could 
not  be  a  witness  ;  to  which  the  deponent  replied^ 
that  he  might  give  him  something  by  a  subsequent 
paper^  and  then  he  should  be  a  good  witness,  The 
deceased  said  it  should  be  so^  and  then  signed 
and  sealed  Ab.  2  i  and  the  deponent  signed  his 
name  as  a  witness.  That  after  such  execution^ 
the  deponent  discovered  that  in  transposing  the 
legatees'  names^  the  legacies  of  two  years'  wages 
to  the  servants  were  omitted^  and  mentioned  it  to 
the  deceased^  who  observed  that  it  was  of  no  con- 
sequence, as  they  could  be  inserted  ia  the  will  to 
be  made,  alluding  to  the  one  to  be  prepared  by 
Mr.  Harman/' 

J|J1>GM£1IT. 

•8hr  JoHir  Nichoi.l. 

The  case  has  already  received  mnoh  dis^ssion 
on  4wo  prdiminary  points^  and  is  now  reduced  to 
a  tevy  narrow  compass;  it  is  wmecessafy^to  te^nfL 
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what  took  place  in  the  earlier  stages  of  the  cause^ 
farther  than  to  observe  that  subsequent  investiga- 
tion has  confirmed  the  C!ourt  in  the.  propriety 
of  the  conclusions  it  drew  from  the  face  of  the 
pi^pers. 

Witnesses  have  been  examined  to  prove^  that 
the  papers  were  executed  by  the  deceased^  with 
an  intention  of  giving  them  a  testamentary  efiect^ 
and  that  he  was  a  competent  agent. 

The  proof  is  perfectly  satisfactory ;  and  there 
can  be  no  doubt  that  Nos.  %  3,  and  4^  must  be 
pronounced  for.  The  only  question  is.  Whether 
JVo.  1  is  to  be  considered  as  a  part  of  the  wiU,  or 
to  have  been  superseded  by  a  subsequent  paper.; 
or,  in  other  words,  whether  No.  2  was  intended 
to  be  taken  in  addition  to  No.  1,  or  as  a  substitute 
for  it? 

The  accouat  given  in  evidence  by  Mr.  Scott,  the 
apothecary  and  confidential  friend  of  the  deceaseds 
most  fully  confirms  that  which  appeared  from  the 
papers  themselves — ^that  No.  1  is  the  mere  draft  of 
JVb.  2;  that  2  was  substituted  for  I,  and  super* 
seded  it ;  and .  that  the  deceased  had  not  the 
slightest  intention  of  giving  effect  to  both  instru- 
ments. 

It  is  said  the  servants  will  lose  their  legacies 
through  a  mistake,  and  so  they  will ;  but  the  Court 
cannot  help  this. 

It  is  further  said  that  I  might  pronounce  for  the 
clause  as  omitted  by  mistake ;  and  the  Court  would 
go  a  great  length  to  do  so,  as  it  haa  done  in  other 
cases^  if  it  w^re  owing  to  the  mistake  of  a  third 
parity.    But  here  the  mistake  was  that  of  the  de- 
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ceased  himself.      He  dictated  ;    if  an  omission^  it       isoQ. 

,  .  mi.  I  ^      !-•         Michaelmas 

was  nis  own.     The  paper  was  read  over  to  him.       Term. 
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he  formally  executed  it,  and  it  is  attested.  It  would 
be  a  most  dangerous  step,  and  one  not  sanctioned 
by  any  precedent,  upon  parole  evidence  alone,  to  Vauohan. 
supply  a  clause  which  has  been  omitted ;  but  the 
deceased  himself  was  aware  of  it  \  it  was  pointed 
out  to  him^  and  he  himself  proposed  the  remedy  ; 
to  insert  them  in  a  formal  will.  This  would  render 
it  stHl  more  dangerous  ;  he  wrote,  subsequent  pa- 
pers^ and.  executed  others  preparei}  by  Mr.  Har- 
man  ;  these. omitted  legacies  were  not. supplied. 

Under  such  circumstances  the  law  must  presume  * 
that  they  were  intentionally  omitted  ;    it  can  only 
safely  look  to  facts  and  to  written  pap^s,  not  to 
parole  declarations. 

The  priuciple  must  be  applied  however  the 
Court  may  think  that  the  omission  in  this  case  was 
accidental  in  the  first  instance  and  forgetfulness  in 
the  second ;  there  may  be  strong  claims  upon  the 
liberality  of  the  next  of  kin  to  pay  these  legacies 
to  the  servants,  more  especially  as  the  residue  may 
possibly  be  undisposed  of,  and  come  to  them  more 
from  the  inactivity  and  indecision  of  the  deceased 
than  from  his  real  intention  ;  but  with  this  the 
Court  cannot  interfere  judicially,  not  even  in  the 
way  of  recommendation. 

Upon  the  whole  I  think  No.  1  not  entitled  to 
probate^  but  pronounce  for  2,  S,  and  4,  together, 
as  containing  the  will  of  Sir  John  Chichester. 
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pitadi!l?the^'^  j4lmelia  BrocUey,  otherwise  Girard,  died  hnv- 
maimge^d.  i^S  ™^^^  ^  ^^1  i>^  which  dbe  appointed  Edward 
m^d  t«        Wilson  sole  eirecutor. 

A  caveat  was  entered  against  this  will  by  Robert 
Brockley  who  alleged  that  he  was  the  kwfUI  hus- 
band of  the  deeeased^  aiid  he  farther  propounded 
bis  interest  in  ai|  (a)  allegation  in  which  he  pleaded 
hj»  marriage  with  Amelia  Brockley  then  Amelia 
Langley  by  banns  in  September  1780^  his  coha- 
bitation with  her^  and  separation  from  her^  and 
the  fact  of  her  baring  been  illegally  married  in  the 
year  1796,  to  William  Girard,  by  her  maiden  name 
^  of  Langtey. 

In  reply  to  this,  Edward  Wilson  the  executor 
under  the  will  now  tendered  a  responsive  allega- 
tion, pleading. 

First,  that  part  of  the  marriage  act  which  re- 
quires the  publication  of  banns,  and  regubr  no- 
tice to  the  minister  of  the  true  Christian  and  Sur- 
names. 

Secondly,  that  Amelia  Girard  widow,  falsely 
called  Brockley,  was  the  illegitimate  daughter  of 
Martha  Burt  and  John  Langley ;  that  Martha 
Burt  sworcf  the  child  to  Langley,  and  that  Langley 
compounded  with  the  parish  for  her  maintenance^ 

(a)  IVerog.  Hilary  Tflrm,  1810. 
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tkat  }(/k»ff  B»M  abortty  Kfterwftrds  mvried  a  per-      ^o. 
«m  of  the  naoie  .of  Bannister^  and  that  in  conse-       Tern^ 
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quence  of  this  marriage  her  illegitimate  daaghter 
assumed  (the  name  of  Bannister,   and  from  that 
period  constantly  passed  and  was  only  known  by   BBocKtvT. 
the  name  of  Bannister. 

Thirdly,  that  the  banns  pleaded  to  have  beea 
published  between  Robert  Brockley  and  Amelia 
Langley,  who  was  only  known  by  the  name  of 
Amelia  Banuister,  were  on  that  (a)  account  un- 
duly .published,  and  consequently  the  man iage 
was  absolutely  nultand  void. 

The  question  before  the  Court  was^  as  to  the 
admissibility  of  this  allegation. 

Swabeyfar  the  husband. 

The  allegation  does  not  plead  that  she  was  not 
baptised  as  Amelia  Langley^  ajid  the  register  t)f 
her  baptism  is  not  offered  to  the  Court ;  an  illegi- 
timate  child  has  no  name  unless  by  baptism ;  by 
baptism  she  acquires  a  name  which  can  only  be 
diaqged  at  coi\finnation. 

Besidea  the  allegation  is  inadmissible  on  ptinci- 
pie,  as  *the  proceedings  are  not  instituted  inter 
vivos,  but  after  the  death  of  one  of  the  parties. 

Bamaby  eantri,  for  the  executor. 

The  Court  has  clearly  jurisdiction ;  it  has  exer- 
cised it  in  H4^don  v.  Gould,  Cappe  v.  Fottan,  and 
a  variety  of  instances. 

It  is  not  necessary  to  plead  the  entry  of  the  bap- 
tism, because  an  illegitimate  child  if  she  has  ac- 
quired no  name  by  reputation  can  only  be  entitled 

(s)  so  G«o. % €t  33. $.1.    M  Geo,  %.  o» UkM.% 
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ISi  CASES  DETERMINE  IN  TBE 

TrinUv     ^^  ^^^  name  of  her  mother.     It  was  held  so  ift 
Term.      (a)  Wakefield  v.  Mackay  ;  in  that  case  an  illegiti* 


1L80N      Wakefield   v.   Mackay,    otherwise  Lasgeixbs,    otberwise 
Brocklet.       TuoBPEy  otherwise  Jackson,  falsely  calliog  herself  Wakih 

FIELD. 

1807.  Judgment* 

Consirtonr         Sib  William  Scott.* 

Court  of  _■  ^  ,         ^ 

London.  This  is  a  suit  for  a  nullity  of  marriage  instituted  by  Daniel 

Michaelmas    Wakefield,  Esq.  against  Isabella,  described  in  the  libel  as  Isa- 
Nov.  17      ^^^  Mackay,  falsely  calling  herself  Wakefield. 

The  parties  were  married  in  the  church  of  St.  James's,  Qerk- 
enwell,  on  the  S9th  of  May,  1806,  after  a  proclamation  <if 
banns  under  the  names  of  Daniel  Wakefield  and  Isabella  Jack- 
son.  It  was  observed  in  argument  that  this  was  not  a  new  con* 
necdon ;  and  it  certainly  was  not,  either  with  relation  to  the  timt 
of  their  acquaintance  which  preceded  this  marriage  connexion,  or 
to  the  nature  and  description  of  that  connexion. 

Mr.  Baste r,  who  appears  to  be  a  fellow  student  of  Mr, 
Wakefield's  at  one  of  the  inns  of  Court,  has  been  examined; 
and  he  deposes  upon  the  fifth  interrogatory,  that  he  had  under* 
stood  from  Daniel  Wakefield  the  produceut  that  he  first  became 
acquainted  with  the  ministrant  six  or  seven  years  ago;  this 
brings  it  to  about  the  year  1800;  it  appears  that  she  and  Mr. 
Wakefield  cohabited  together  during  the  former  and  latter  part 
of  that  period ;  for  it  appears  that  she  during  the  former  part 
of  that  time  passed  by  the  name  of  LiasceUes  at  the  lodgings 
where  he  the  producent  there  kept  her  as  his  mistress ;  who  ia 
the  seducer  and  who  is.  the  seduced  in  this  case  does  not  at  all 
appear;  what  the  age  of  Mr.  Wakefield  is  is  not  disclosed  upon 
the  eridence,  bat  this  woman  appear^  to  have  been  of  estreme 
youth  at  this  time,  I  think  by  the  dates  aasigned  not  more,  than 
fifteen  years  of  age,  which  lays  some  ground  for  probability 
that  she  was  not  the  first  who  took  the  active  lend  in  formiqg 
this  connexion, 

*  This  judgment  is  copied  from  a  note  taken  in  short  band 
by  Mr.  Guney. 
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•  mate  child  was  baptized  in  the  name  of  her  mo ^      Jlf^?'- 
Itier^   and  though  in  the  course  of  her  life  she      Term? 

What  name  she  bore  at  the  time  Mr.  Wiakefield  was  intro* 
daced  to  her,  or  under  what  drcomstances  she  was  litiug,  does 
not  at  ail  appear ;  very  soon  afterwards,  namelj  in  Pebmarj, 
ia03,  she  took  the  name  of  Lascelles,  Mr.  Wakefield  at  the 
stale  time  assuming  the  same  name  and  passing  as  Mr.  Laseellea 
the  husband  of  Mrs.  liascelles ;  be  introduced  her  as  hb  wife 
to  a  boarding  school,  where  he  risited  her  he  passing  under 
that  name.  -  In  1803  she  went  to  Salistmry  under  the  name  of 
Thorpe;  the  manner* in  which  she  assumed  the  namc^  of  Tborpt 
is  described  in  her'Knswers  to  b^  this,  ^  That  upon  her  going 
^^  into  the  country  Mr.  Wakefield  tendered  to  her  a  list  of 
^  names  for  her  acce(>tance,  recommending  the  name  of  Bad* 
^  deley ;  that  she  disapproved  of  that  name  and  ^hose  in  pre« 
^  ference  Hke  name  of  Thorpe  ;**  she  went  to  tarious  eountry 
places,  and  as  some  part  of  the  eridenoe  would  rather  seem  to 
disclose  as  an  actress  in  a  country  theatre ;  Khe  returned  to  Lon« 
don  in  1804 ;  they  then  cohabited  together,  he  under  the  name 
of  Mr.  she  under  that  of  Mrs.  Thorpe,  lie  taking  a  house  and 
keeping  a  hpuse,  paying  bills,  and  carrying  on  other  transac- 
tions in  that^name. 

In  September  1804,  a  Roman  Catholic  marriage  took  place 
lietween  them,  and  she  assumed  ihe  name  of  Wakefield  with 
ills  perfect  knowledge  and  consent;  after  tiiis  ceremony  so* 
lemnly  though  not  validly  performed  she  attracted  the  atten- 
tions of  this  witness  Mr.  Baster ;  he  adnrits  upon  an  Interroga- 
tory that  after  the  said  marriage  according  to  the  rites  of  the 
BiMBna  Oatbolic  church,  he  himself  made  profeaslont  of  lofo 
and  affecUon  to  the  ministrant,  and  endeaTOured  to  prevail 
upon  her  to  leave  Mr.  Wakefield  and  marry  him  the  lespoad- 
•nt ;  and  in  or  about  the  month  of  April,  1805,  he  caused  tlM 
banns  to  1m  published  in  the  parish  church^of  Ivor  for  the  mar- 
riage of  hhnsrif  with  the  said  Isabella  Wakefield  the  ministraDt 
by  die  name  of  Isabella  Jaduen. 

That  this  offer  on  die  part  of  >  Mr.  Baster  was  produ^ 
by  any  effort  on  her  part  la  I  think  repelled  by  the  acoount 
wMch  Mr*  BMtr  gives  ^i  he  was  the  person 'that  endeavoured 
to>fmnSi  nponher ;  he  describes  her  as  a  womm'  of  an  «n|ag* 
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j»ia      luid  mcd  a  variety  of  lunnes  stiH  the  Const  hdUl 
j«^^     tbat  the  banns  having  been  pafolished  in  the  name 


Wsucm      hig  jwson  and  interesting  manners ;  the  only  unfair  praelioe 
V-  impnted  to  lier  is,  that  she  frandaleotly  concealed  her  birth 

and  parentage  and  pretended  a  eonneiion  with  divers  neble  and 
illMtnons  fluniiles ;  to  that  part  Mr.  Baster  is  the  only  witnesii 
and  he  proves  that  she  did  state  herself  to  be  the  daughter  of 
the  Hottoiable  Mrs.  Sandford,  connected  with  the  Mai^nis  -of 
Thonond  and  other  considerable  persons* 

That  this  was  done  for  the  pnrpose  of  elfocthig  any  marriagei 
or  the  particnkr  aMiTrii^  ipon  which  I  hiiTe  now  to  decide^ 
does  not  appear ;  it  might  be  the  gmtification  of  an  idle  vanity, 
the  ^rohaso'  of  a  little  present  impoi^ance  amongst  the  persons 
Wilh  whom  she  was  ttfii^)  and  not  at  all  with  any  view  to  the 
eSsctmiting  any  marriage ;  for  upon  the  whole  of  the  evidence 
I  eee  no  anxiety  on  her  part  to  procnrs  the  marriage,  she  had 
been  content  to  live  open  lower  terms  with  Mr.  WahefieU; 
Mr.  BMler'i  admission  npon  the  eighth  interri^gaioTy  proves  I 
tUnk  ihat  her  ambition  was  not  very  active  in  prooniing  this 
marriage,  for  he  answers  that  he  believes  Mr.  Wakefield  f no- 
qnently  entreated  and  endeavoored  to  prevail  upon  thembis* 
trant  to  consent  to  be  married  to  him,  and  that  it  was  in  cense- 
qoence  of  snch  intreaties  they  were  afterwards  married  lo  each 
other,  and  when  she  is  manied  she  does  not  nse  the  name  of 
Mrs.  Sandlord  whose  danghter  she  liad  repreeented  heraalf  to  be 
but*  the  name  ef  Jackson. 

I  see  therefore  no  reason  to  think  that  this  fraud  was  prac- 
tised with  the  intention  hnputed  in  the  libel,  namely^  that  she 
Msisly  ptetinded  that  her  real  name' was  Jaekson,  and  that  «he 
wee  related  to  divers  noble  and  illnstriovs  families,  and  to  a 
person  who  had  married  an  opulent  West  India  planter  jof  the 
aime  of  Wells,  stated  to  be  her  aant,  and  that  she  having  com- 
pletely gained  the  affections  prevailed  iq>on  tiie  said  BsnM 
WakdMd  to  consent  to  be  married  to  bar,  and  she  aocordiivly 
was  so  married ;_  the  representation  being  that  on  tlie  contrary 
it  was  he  who  eadeavonrad  to  prevail  upon  her,  and  tlmt  she 
consented  to  this  marrkge  In  censeqpience  of  his;solidtation. 

I  see  no  Nneon  to  tUnk  that  this  fraud  had  that  elM  i|Mi 
Ifr*  Wakflield,  becaase  fimn  his  answers  I  coUeot  StttrJuam 
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of  her  mother  they  had  been  published  in  tier     J^^it). 
proper  name.  j^^ 


been  his  gencnl  pemtasion  that  slie  trat  the  daughter  of  this      WiiMii 
penoii  theaame  at4ke4sdfliarihedto'haYe  bMniii  this.iaMl;  ,^   ^ 
tat  taking  Ae  bet  to  lieothBrwise  that  a  fmvd  Ui  keab  prac* 
tiaed  with  this  ^iew  aad  that  it  had  lieeo  Mcaeiira^  that  Mr. 
UVULifidU  had  baeii  captlmtBd  Iqr  thisifledjgrae.whkhtahe  had 
assnmed  to  herself,  still  that  will  nbt  iirtho  toaatof  iitarif  aiact 
theiMUditf  ^f  lius  aMrrisfe.    .Error  afeont  the  iaadly  «r«for. 
tone  of  tho^iariifidiial,  though  pfoduoedhy  dhipgawai  jfepaa* 
aeoUtioM,  dbes  sot  at  all  affsct  <^tbe  validity  of  the  idarrkge. 
A  man  who  means  to  jct  tipon  siMi  represenlatioiis  'ahonMiao^ 
iify:lhem^iy  Ids  '«wii*«nqpbies ;  tie  law  psasaaes  tiHtt:lM  vses 
daecantion  in  a  manlier  in  which  Jds'happiHBsstfor  life  Is-^eo^mn* 
terialiy  tiDTohsed,  nndiit  awtkes  no  prof  iiten-fer4ho  leiief  of  <4l 
blind  credulity  howerer  it  may  have  beeti  prodnofd.    I  aMMtl 
Ihfaik  lay  nU  tibt,  both  b  pobt  of  fact  and  in  pohst  df  Iaw» 
ont'of  the  ^uestiaB;  and  rlninst  consider  this  caaoias  tMrttaPsfl 
to  the  legal  ipiestion  arising  upon  ihe^fect  ^  bnr  being  mnnM 
nnderthe  name  of  Jackson  by  proclamation  of  battns*when  (riMi 
had  tbome  the  semial  names  I  hare  befere  recilnd.    IVproTO 
aiflnllityof  marriage  it  mnst  be  shown  to  4he  satisfccHon  of 
tbrGonrtrthatrJndbsoti  isan  untme-name. 

Ihe^iihel pleaded* tiriit  she  was  the  natnmi>alidlawflilini#ier 
•f  JUinnnd  «Ann  llackay  with  whom  she  •  n  pnafwd  tb  4taM^ 
irred/mnch,  and  whom  she  is  profod  toimfn  tMnted^wHb  gtett 
•lial  dflictlen,  as  she  did  lasewisea  brother  and  a  >sis«nrwlA 
mnch  sisterly  affection;  the  feet  estaUMhed  howeter'by^ 
cfidencoof  ber  asotherand  of  two  osher  peieons  wbo'aro'oz* 
nnlMBdisIitiilnktlanrly  whatlam  bonndtotike  astie'rea 
feet  of  the  case  oipon  this  erUenee^  that  she  wastbedanghtbr 
«f  Aan  BfaMlDayi#hilst  a  spinster  uilder^the  otigtnal  ■ilnii'df 
Jackson;  thnraiia  no  eridanoe  who  was»tfae*fe<herOf  tMstMId, 
bntiatany  rate  sImIs  oot.to  bo  considered «aA'«b»«itnl«l4uM 
kmfaV'dao^tar  of  Jokn.and'Aim  ftfAdmy. 

It  was  said  by  the  counsel  that  the  party  ha?ing  set  np.aulo* 
gitlmacy  had  no  right  to  aTail  himself  of  what  turned  out  to  bo 
the  feet,  the  contn^  ofldtacb  of  fllcgttbnacy.    lam  of  opi« 
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wio.         Jm»iiBifT. 

Term.  SiR  JoHN  NiCHOLL. 

'^^''^^^        The  suit  is  instituted  to  prove  the  will  of  Arnc- 
Wiuoir 

g^^*  nion  that  Mr.  Wakefield  ha^  a  right  to  me  any  e?ideiice  Intro- 

dnoed  into  Ae  cause  by  either  party  if  he  caa  arri? e  at  the  con- 

elusion  that  Jackson  was  not  the  true  name  by  any  other  means, 

and  that  he  haa  a  right  to  a^aH  himself  of  thelienetit  of  that 

conclusion  howorer  obtained. 

It  occurs  to  me  that  there  are  tiiree  possible  ways  ui  which 
this  case' may  be  put  on  the  one  side  and  ou'^e  other. 

J%-«<,  that  any  one  of  these  names  was  a  suftciently  true 
name  so. long  as  she  contfaraed  to  go  by  it 
.  Seeondfyy  that  none  of  these  names  can  be  considered  aa  a 
true  name,  for  that  the  circumstances  of  her  birdi  and  fortune 
.were  .sudi  that  she  ne?er  acquired  what  the  law  can  consider  as 
a  true  name  ;•  and^ 

Third^f  that  only  one  of  these  sereral  names  can  be  deemed 
the  true  name  of  the  party,  and  that  the  Conrt  is  bound  to  as* 
certnift  that  aaaie  in  order  to  determine  upon  die  Talldity  of 
this  marriage. 

That  any  of  these  names  is  a  suffident  name  for  the  purpose 
was  sidwiitted  upon  an  authority  entitled  to  great  respect  namdy 
that  of  Sir  Joseph  Jekyil  Master  of  the  RoUs,  who  in  the  case 
of  Barion  t.  Bateman  *  lays  down  certainly  in  TOry  unequi« 
vocal  terms  that  any  one  may  take  upon  him  what  surname  and 
as  many  aumanes  as  he  pleases ;  and  for  die  thne  during  whidi 
he  nsessnch  a  surname,  if  he  has  a  right  to  use  it,  it  is  what 
cannot  be  denominated  an  untrue  name. 

I  am  far  from  meaning  to  trench  upon  the  authority  due  to 
that  great  man  when  I  say  that  the  solid  grounds  on  which  this 
proposition  of  law  is  stated  do  not  appear  to  liaTe  occurred  to 

s 

liim  just  at  the  moment  of  the  delirery  of  that  judgment ;  b»» 
cause  tlie  reason  staled  in  that  report  can  hardly  I  tiiink  be 
deemed  satisfactory  to  produce  such  a  condusion ;  it  is  stated- 
.  that  the  reasons  aie,  first,  that  surnames  are  not  of  very  great 
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Ua  Girard.    The  will  is  prapouBded  by  the  execu-      irSJ^L 
tor^  and  opposed  by  Robert  Brockley^  who  alleges      Term. 


antiquity ;  i|  Is  now  pretty  well  established  that  snrbames  were  Wiuoir 
Mlj  in  nse  eren  among  the  oeimnon  people  by  the  reign  of  -^  ^* 
Edward  II*,  which  is  now  five  hundred  years  ago^  a  pretty 
reasonable  period  for  the  eitabfishment  of  any  legal  usage.  It 
is  obserred  that  in  ancient  times  the  appellatson  was  by  the 
Qiristian  naaie  and  place  of  habitation,  as  Thomas  of  Dale^ 
which  Thomas  of  Dale  h  of  itself  a  somame,  a  local  smrBamey 
but  not  less  a  surname  on  that  aooonnt,  for  sntaasMs  were  lo- 
caly  taken  frequently  from  places  of  halHtation,  or  from  other 
circumstances  that  belonged  to  the  iodif  ideals  to  distiiignisll 
men  who  were  not  at  all  distinguished  by  Christian  namfll*  « 

The  Christian  names  are  aoattered  about  ansDug  the  mate  of  the 
people  with  such  profusion  that  the  Christian  name  Is  no  dls« 
tinction  at  all,  ^nd  the  Tery  introduction  of  die  surname  was  to 
discriminate  that  wldch  was  not  befove  discriminated. 
'    It  is  observed  that  the  usage  of  an  act  of  Fkrliament  for  a 
name  is  but  modem ;  certainly  it  Is,  and  so  are  acts  for  aiqr 
-  other  prifate  lastly  conoems,  they  are  of  modem  introductieB) 
but  there  has  been  a  practice  of  great  antiqnitf ,  that  is  the 
grant  of  a  surname  by  the  crown',  passing  through  one  of  its 
-public  oilioes ;  certainly  fke  andent  style  of  the  ancient  olices 
of  the  crown  are  some  authority  upon  the  snligeet ;  howerer  I 
would  observe  likewise  japon  the  oeirfusiou  that  must  be  pro* 
duced  to  a  degree  tiuit  would  cotnpel  a  legislatite  correction  if 
the  practice  at  all  followed  this  rule  that  erery  one  mi^t  take 
what  surnames  he  pleased,  the  whole  world  would  be  at  U4e 
and  seek  about  identity  in  the  conoeiss  of  almost  ereiy  indi- 
vidual.   I  am  howerer  perfectly  content,  as  I  ought  to  be,  to 
take  this  assertbn  comiog  from  so  venerable  a  person,  confirmed 
.  as  it  is  by  other  doonmanta  of  the  like  kind;  but^  taking  it  as 
.generally* true,  I  think  that  the  partionlar  case  of  the  mairriage 
act  might  be  admitted  to  form  an  exception.    The  marriage,  ex« 
oept  in  case  of  a  licence,,  is  to  be  performed  by  proclamation  of 
.  banns,  which  is  to  designate  the  Individual  in  order  to  awaken 
the  vigilance  of  parents. and  guardians,  and  to  give  them  an 
«|pertpi^  of  prjetenting  tbeijr.  «ght« ; .  it  therefore  requires 
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t8td.      ibat  he  is  lawful  hniband  of  the  deceasdl :  liis  m- 
r«frmf     teretl  n  denied  and  fmipiNiiMibd ;  aA  attegi^ion 


Wsisoif      dwt  tiM  true Dtme  should  be gifentteiBy  etrtdentljr  cooiiderUig 

'^*  that  a  name  asramed  for  <te  occaalon  is  a  naiMr  that  will  not 

liiii^uu«r«   i^^g,,,^  ti,^  purposes  of  those  proTtsions;    accordingljr  this 

iCoort  has  eoBCoived  itself  lo  ko  oarrjuog  the*  iiMbentioii  of  the 

lair  into  offect,  when  it.  has  aonnlM  narriages  .wfcore  a  falae 

name  has  heeo  inserted  in  the  hanns  though  no  fiaod  weie  in- 

tettdod,  upMi  the  fround  that  audi  prodamation  ma  no  piv- 

elaniiilfon  raCmning  to  that  gwrruge  but  to  another  tmnsaction, 

the  maniage  thcurfotte  was  without  .pvoclaosation  of  banns  and 

couM^iaositly  illegal ;  there  waa  a  'fraud,  a  want  of  fideUty  awI 

•truth  in^tbeap^Ucatibn  of  the  iMinns  to  the  morriage^  ^thoi^ 

-these  nii|^  be  no  fcaudinthe  origiaal iutaiitaon ;  k  b  thenfi^ 

-I  tfalak  ctaM^'thatilf  there  is  a  tmie  nameithattrue  tiame.aMtft 

^lie  Med :  it-viajr  be  a  aane  floss  'notorious  -to  the  world  thlm 

some  namewhidi  the^rty  has  thouf^t  it  io>aiflQ«o^  but  k  is 

not*  hnetiie  true  name  on  that  account,  it  is  the  name  Whieh  it 

is  pnsumed  ber  relations  iier  parents  and  her  guardioas  are  the 

.best«e9oonted  wkh,  and  therefore  the  name  which  ou^t  to 

'be  applied  on  sneh  lan  occasion,  provided  she  u  (possessed  of 

sudh  a^name* 

<ftut  it  >mey  be  said  in^he  second  plaoe,  thatundisr  theeir- 
cmHstauees  of 'this  person'a  birth  andfoctune  ahe  neter  did  be* 
coeie  possessed  ctf  that  which  'the  law  would  oonsidor.aaa  tiae 
temOk  ft  is  I  Ihiidc  a  'posB&lo  case  diet  these  juay:  be  no:tme 
'nameasee^takialile as  bMougfaig  to  an  iadj»ldhutl:;  snpposetie 
iHegMuMteehiki  of  a  pmon  who  had  boen  itoased  uboatiho 
^orld'ln  a  TaiMyof  «obsoun  fortunes  and  situations,  who  has 
at'dWirent  times  been  pusing  under  diffeievt- names ;  the  •child 
"Of  such  a  person  atamsfriogeable  age  may  not  >  be  possessed  of 
any  name  so  clearly  eiUblisbed  by  «s8ge  es  to  be  depended 
^pon'fe^'so  lerions  a  ^purpose  as  that  of  kiTaliduling'the  mar- 
riage. 

'Wfatt^o«ildi>e  'tiie^nUeof  4aw  -^in  sndi  a  ease  ?  in  my  o|ri- 
nion,  ^t  woiiia^be  ttateach-a  personiwetthi^beout  of  the  statute. 
The  tt^  pi^miies,  asis'generillytntey'tlait  evei^i'^peiedn  hes 
ana&te;'bittllie  Inw^hkh  presmnsa  Aa^  enl  calls 'ferthtt 
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liM  been  given  in  pleading  his  mamage  with  tlie      ^^ 
4eceaBed^  in  1780^  by  banns^  under  the  name  of      Thraif 


wmmBy  does  not'  conpel  pavtiM  to  impoitibllities ;  and,  if  tko-     WiMoir 

iMutr  is  not  posMMod  of  tlial  whiob  can  iM  coasidered  as  a  tfHO-   _     ^ 

Bain  a  II II  tf 
oatno,  in  ny  apprahonsion  it  would  not  tie  unfair  to  say  tliat  tlM^ 

fliarriage  of  sneh  a  person  wonld  stand  open  tlM  old  Ibotlog  of 

tke  canon  law,  which  required  banns  as  matter  of  regakrltj, 

Imi  not  as  natter  of  necessitj*  to  the  TalidUf  of  a  manriageb 

Perhaps  those  who  hate  attended  to  tiM  Ofldence,  aad  to  tlM^ 

lon^  and  elaborate  arguments  whieh  have  lieen  coostmcted  npo» 

it,  may  fie  di^Kdi  to  entertain  an  o^ou  Ihil  thlfTeff  oaser 

approaches  something  towards  tlmt  description ;  an  illegitimato 

dAVt^  yrtrf  Iftfle  histoq^  applying  to  the  earlj  periods  of  her 

life,  assuming  a  succession  of  fire  different  names  belbie'  she 

flfkarries ;  certainly  it  must  be  admitted  that  it  is  no  easy  matter 

ii6  ascertain  what  lias  a  right  to  be  conridered  as  the  true  name 

of  tllis  indirtdnal  under  alt  the  ciircumstances. 

It  may  howeter  be  said  that  the  legislature  has  held  out  that 
etery  person  hlu  a  true  name,  and  tliat  it  h  thedtity  of  the 
Court  in  this  Case  for  the  detMnlnation  of  tho'  suit  to  decide 
which  of  these  several  names  is  that  wblch  ig  best  entitled  to 
that  character. 

nre  names  hare  been  stated ;  three  of  those  hate  I'think 
been  tery  much  dismissed  out  of  the'  argument,  the  names  of 
Lascelles,  Thorpe,  and  Wakefield,  though  she  used  them  for  a 
considerable  tlmd;  they  were  all  of  them  presents  from  Mr. 
WdLofield;  the  last  of  them  hi  consequence  of  the  ceremony 
of  the  Roman  Catholic  marriage  which  had  taken  place  be« 
tween  them.  But  the  question  has  turned,  as  t  think  it  ought 
to  turn,  upon  the  competition  between  the  names  of  Bfackay 
and  Jackson  which  of  them  is  to  be  considered  in  the  character 
of  the  true  name  of  this  inffitidual. 

I  wni  state  the  etidence  which  appllM  to  these  names ;  six 
witnesses  hate  been  examined,  two  only  of  these  six  witnesses 
speak  of  her  under  the  name  of  Bfackay ;  of  the  oflier  four, 
iNidderphat  and  Gamett  knew  her  only  under  the  name  of  Las- 
edlesdnring  the  years  1801  and  18M;  she  lodged  with  Rid- 
dii^bat  during  the  year  1801 ;  and  iritli  Garaett  during  part  of 
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iBio.      Amelia.  Laiig^y ;    If  that  marriage  was  vi^id  th<f ' 
owm       deceased  was  a  married  woman,  and  had  ao  riffht 


1 

WuLSOW      the  Tear  1802  by  that  name*     Mr.  Btater  appears  to  have 
V*  known  her  by  the  name  of  Thorpe^  till .  she  took  the  name  of 

BaoGUBT.  ^jjyj^j  „p^^  ^  Rotoan  Catholic  marriage.  On  the  6th  of 
September,  laOl,  Tttmer,  who  was  a  porter  at  the  inn  of 
Court,  carried  meisages  to  her  from  Mr.  Wakefield ;  but  nnder 
what  name  .or  names  she  then  passed  or  where  she  was  liring 
this  witness  does  not  describe*  There  are  only  two  witnesses 
who  speak  to  the  name  of  Bfackay ;  the  one  b  a  Mrs.  Gtay^ 
who  was  aa  assistant  to  Mrs.  Bayley  who  kept  a  Roman  Ca« 
tholic  female  boarding  school  at  llammersmith,  who  proves  that 
she  was  a  boarder  for  an  entire  year  un^^r  the  name  of  Mackay, 
till  Jannaiy,  1794,  being  then  a  child  of  about  eight  years  of 
age.  The  othj9r  witness  is  Mr.  Andrews,  a  perfect  stranger  to 
the  family,  but  who  was  iutiroduced  to  the  knowledge  of  hex 
by  a  memorable  transaction  of  her  life ;  he  is  the  snigeon  of 
the  police-office  in  Bow  Street ;  he  was  brought  in  to  attenA  a 
child  who  had  been  forcibly  violated  by  a  person  of  the  name 
of  Murphy,  who  was  afterwards  convicted  of  the  crime ;  this 
was  in  August,  1794,  and  he  identified  this  person  .to  be  the. 
child  that  he  had  attended,  bearing  the  name  of  Mackay.  Co- 
pies  of  affidavits  which  were  then  made,  in  which  she  describes 
herself  as  Isabella  Mackay,  and  her  mother  describes  her  under 
the  same  name,  are  produced  to  the  Court ;  and  it  was  ob- 
served lery  justly  by  the  Counsel  for  Mr.  Wakefield  that  this 
was  a  very  serious  transaction ;  but  the  name  of  the  party  in- 
jured was  certainly  not  the  most  material  part  of  this  serious 
transaction,  for  the  crime  was  the  liaving  deflowered  a  child  of 
that  tender  age ;  be  it  Mackay,  be  it  Jackson,  it  made  no  sort 
of  difference  la  the  offence  of  the  party,  or  the  punishment  he 
was  subjected  to  in  consequence  of  it.  '  These  are  the  only  wit- 
nesses who  speak  to  the  name  of  Mackay,  one  during  the 
whole  course  of  the  year  1793,  the  other  in  a  detached  transac- 
tion in  the  summer  of  1794.  It  is  a  possible  thing  that  this  de- 
fect of  evidence  may  have  arisen  from  the  course  of  the  cause  ; 
for  having  pleaded,  as  I  presume  they  supposed  at  the  time,  that 
she  was  a  lq;itiffiate  child,  they  might  have  perhaps  reliejl  upon 
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to  make  thiswUl;  whereas,   if  the  marriage  wa«      i?^^\ 
not  valid  Brockley  has  no  interest  to  oppose  the       Term. 


the  presmnption  of  law  necessarily  arinng  from  thence  that  «h|9      Wilsov 
mnit  be  of  the  name  of  her  father  and  mother ;  bat,  the  fiict  '• 

iaOiiig,  the  inference  iidls,  and  that  fact  is  as  necessary  to  be 
proTed  and  directly  proTed  as  any  olher  £act  in  the  case. 

Now  there  is  no  eyidence  whatever  arising  from  the  deposi* 
tions  that  are  produced  before  the  year  1793,.  when  ^he  was  a 
child  of  eight  years  of  age,  and  thi3  transaction  which  I  hare 
jnst  noticed  in  August,  1794,  that  applies  the  name  of  Mackay 
to  her.  There  ia  an  entire  blank  in  the  history  from  that  time 
till  she  emeiges  as  Mis.  Lascelies  in  Ifce  year  1801 ;  it  b  tme 
that  there  is  upon  her  answer  an  admiKion  to  this  eiisd;,  that 
the  did  at  times  daring  her  childhood  pass  by  the  name  of 
Mackay. 

In  the  first  place  I  most  observe  that  this  admsasion  is  that 
which  I  hdtfe  hardly  a  right  to  notice,  *  becansA  it  is  perfectly 
eitra-4LHiciilate  and  gratuitous,  there  being  no  aUegAtion  in  the 
liber  which  reqnires  an  answer  to  sock  a  proposition,  and  tfaere^ 
fbte  the  admission  finds  its  way  tbererwithont  any  effect*:  Next 
I  mast  obserre  that  the  admissioa  is  pregnant  Vith  a  contmdic* 
tion ;  for,  when  she  admits  that  in  her  childhood  she  passed  by 
the  name  of'  Mackay,  she  insiouatea  that  she  passed  at  other 
times  by  some  other  name,  but  that  name,  does  not  appear ;  it 
goes  no  farther  than  this,  sappo^iog  that*  an  admisiAon  which  I 
conld  notice,  that  at  times  she,  as  was  natural,  liying  in  their 
family  did  pass  by  the  name  of  Mackay.  Sach  is  the  whole 
amount  of  the  etidence  that  applies  to  this  name. 

Now,  what  is  the  cTidence  that  applies  to  the  name  of  Jack- 
soA  ?  She  is  bom  an  illegitimate  daughter,  the  mother  gives  her 
the  name  of  Jackson  naturally  and  properly,  became,  though  • 
in  point  of  law  she  is  nnllius  filia,  yet  in  fact  and  in  nature  she 
is  the  daughter  of  the  mother  who  product  her,  and  therefore 
properly  and  usually  designated  by  the  name  which  the  mother 
bore.  The  mother  swears  that  at  her  birth  she  was  described 
as  Isabella  Jackson,  not  I.  presume  in  the  baptismal  rite  itself 
where  only  the  Christian  name  is  confOrred,  but  in  some  register, 
some  record,  some  formulary  oc  other;  that  was  applied  to  t&at 
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18K).      will,  and  cannot  be  admitted  as  a  contvadictor 

Term.       *»  it. 


Wnaon      ceremoDy ;  the  mother  bwcrtb  tint  at  tl^  other  lacfanont  for 

9^  ftdult  GhriBtians  ihe  took  it  under  the  name  of  Isabella  Jacktob, 

'■^'*"*'^    being  t)ie  practice  of  the  Roman  Catholic  drarcfa,  she  receiTed 

the  tacraaent  u  a  Itonaa  Catholic^  and  did  other  lelemn  actr 

in  tiie  name  of  JacAfison* 

In  1804,  she  ie  married  by  a  Roman  Catholic  manriage  to 
Mr.  Wakefield  under  the  name  of  Jackson  without  any  ade- 
quate motire  for  the  fraudulent  use  of  that  name,  as  fisr  as  ap* 
peaM,  Of  without  any  reason  for  it  than  her  own  apprehens iea 
that  in  was  the  name  that  properly  belonged  to  her ;  her  mo* 
«hef  attenduig  at  that  ceremony,  sanctioning  the  use  of  that 
name,  and  meaning  meet  certainly  not  to  destroy  the  validity 
of  that  marriage  afterwards  by  (he  use  of  an  improper  name 
upon  tbe  oecoikn.  Her  mother  swears  Aat  it  was  generally 
undmetopd  afterwards  that  her  real  name  was  Jackson ;  hew 
tfmt  may  hn  i  cannot  say,  but  this  clearly  appears  that  Mr. 
BiMiSer  utfdcffsftoed  Iv  to  be  so,  beeauee  when  he  gare  in  the 
baMs  t6t^  ptiMlshed  at  I?er  the  year  following  he  described 
her  no  IsabeHar  Jaekeon^  thenrfore  he  certainly  understood  at 
that  time  that  the  naoso  of  this  person  waa  Jackson. 

Lastly,  whe»  nearly  €  year  after  thr  Bmmn  Catiiolie  mar- 
riage ^le  comes  t^thiS'umrriage  4vtf  ags^n  appears  bythe^nameof 
Jsduon,  she  U-  ppedaitted'  i»  iiie  bemw  md  married  uadei 
thatnemt. 

Then  taMng  all  this  etMenctf  together,  ^al»  it  was  Oie  name 
of  her  mother,  thni  it  was  th0nimii»  impressed  upon  her  at  her 
birthy  4Mehe  has  used  that  name  in  the  most  solemn  acts  of 
bet  Wb  dt^iluBd  religiousy  ead  «t  tasious  peHodi  of  her  Ills, 
mhioh  has  not  bei|p>  a  long  one  ;  i  say,  taking  that  oTldence 
and  coaspaiifog  it  with  «he  eiedenoe  en  the  other  side,  which 
embsasas  only «  ▼eiy.short  period  of  her  life,  the  Court  would 
not  ha  wariaated  i^ say  upon  tttlaejridenop  that  Jackson  is  so 
deasly  demeasMailed  to  be  tihe  untrue  nama  of  this  person  if 
4m  did  possesi  a  true  name  ar  to  dssftrey  tha  ralichty  of  the 
maillBgBk  I  am  ttMf  Um  dispeeed  ta  sastain  tiia  objection  to  the 
fuMM^beoaaie  Mr«  WakeieUthaahla  raiedy;  il  ititaaul* 
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The  great  question  therefore  is,  whether  the  .^?* 
marriage  is  valid  or  not  P  and  this  doubtless  is  a  Term^ 
fact  which  may  be  put  in  issue.  It  was  so  held  iA 
(6)  CofpfB  V.  Fcllon  ;  in  that  case  the  marriage  was 

litj  upou  this  ground  it  is  a  nullity  ipso  facto  and  ipso  jure 
under  the  statute,  and  which  may  be  pleaded  upon  any  occa- 
sion in  which  she  claims  to  be  considered  as  his  wife ;  It  is  a 
matter  which  may  be  put  iii  issue  and  may  be  established  upon 
other  e? idence ;  but  upon  this  eyidence  I  am  clearly  of  opinion 
that  the  name  of  Jackson  is  not  demonstrated  to  be  other  than 
the  true  name  of  the  party,  and  therefore  I  dismiss  her  from  all ' 
other  obserrations  of  justice  in  this  cause. 


1 
ip)  Prerog.  Hilary  Term,  Feb.  6,  1794,  Cnj^t  f .  FQllon. 

On  the  admission  of  an  allegation. 

Judgment. 

Sib  William  Wynne. 

The  allegation  propounds  a  marriage  between  James  Follon 
find  Mary  Deacon ;  it  pleads  courtship,  and  that  they  were 
married  at  $t.  Leonard's,  Shoreditch,  pursuant  to  banns  regu- 
larly published ;  but  that  in  the  entry  of  the  banns  in  the  regis* 
ter  it  was  said  to  be  solemnized  by  banns  published  between 
James  Fanon  and  Mary  Deacon ;  that  it  was  so  entered  by  the 
minister,  but  that  it  was  signed  by  the  man  James  Follon  his 
true  name. ' 

But  it  is  alleged  that  the  banns  were  regularly  published ; 
then  they  were  so  by  the  right  name;  there  is  nothing  to  shew 
the  Court  that  they  were  not ;  the  minister  might  mistake  in  en« 
tering ;  the  Court  will  not  |)resume  an  improper  publication,  and 
it  is  alleged  to  be  regular.  The  parties  take  upon  themselves  to 
proTe  the  identity ;  the  courtship,  cohabitation,  and  issue,  are 
pleaded ;  the  entry  will  not  void  the  *  marriage. 

I  shall  admit  the  allegation. 

*  In  Michaelmas  Term,  (?iz.  December  13,)  1794,  the  case 
came  on  to  be  heard  on  the  eyidence.  The  marriage  was  proved, 
mod  the  administration  granted. 

VOL.  I.  L 
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by  lianns^  but  the  entry  recited  that  they  had  been 
published  under  the  names  of  James  Fanon  and 
Mary  Deacon^  whereas  Follon  was  the  true  name 
of  the  man^  and  so  it  was  subscribed  to  the  entry 
of  the  marriage.  The  Court  admitted  the  alle^- 
tion  pleading  the  marriage ;  indeed  it  would  be 
strange  if  such  an  allegation  were  not  admissible^ 
for  the  act  of  parliament  declares  the  marriage, 
if  the  banns  are  not  duly  published^  to  be  void  to 
all  intents  and  purposes  whatsoever. 

Here  a  right  depends  upon  the  marriage^  banns 
are  plea.ded  to  have  been  unduly  published  under  a 
false  name,    it  is  not  admitted  that  the  name  of 
Jjangley  was  even  a  name  acquired  by  reputation, 
illegitimate  children  as  often  go  by  the  name  of 
the  mother  as  by  that  of  the  putative  father,  she 
would  probably  have  passed  by  her  mother's  name 
that  of  Burt,  but  here  a  new  name  of  reputation 
is  acquired  and  that  at  a  very  early  age ;  the  time 
indeed  is  not  precisely  specified,  but  it  is  alleged 
to  be  shortly  after  her  mother  swore  the  child  to 
Langley,  and  it  is  pleaded  that  she  was  not  known 
by  any  other  name  than  that  of  Bannister,  which 
became  her  name  of  reputation  and  habit ;  if  this 
turns  out  to  be  so,  the  publication  of  her  banns 
under  the  name  of  Langley  must  have  been  a  com- 
t^lete  evasion  of  the  act  of  Parliament ;  no  person 
would  know  her  by  that  name,  and  the  law  cer- 
tainly requires  a  publication  by  the  name  under 
which  the  party  is  known  ;  the  intended  marriage 
must  be  publicly  notified,  and  can  only  be  notified 
by  using  the  name  by  which  the  party  is  known ; 
It  is  not  necessary  to  decide  what  would  be  tb^ 
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effect  of  usinff  the  name  of  her  lawful  parents,  Jl^^^* 
whether  it  would  be  a  true  name  within  the  mean-  Term. 
hie  of  the  act  where  a  different  name  had  been  ac-     ^^^v^^^ 

•  WiLSOK 

quired  by  reputation,  but  there  can  be  no  doubt  ^^ 
but  that  a  name  acquired  by  reputation  may  be  8U-  Brocelky. 
perseded  by  another  name  of  habit  and  reputation  ; 
this  was  80  held  in  the  case  of  (c)  Prankland  v. 
Nicholson,  where  the  Court  (d)  said,  ''  There 
roust  be  the  true  name,  a  notification  of  the  per- 
son by  a  proper  description  ;  a  name  may  poasi- 
bly  be  acquired  by  reputation  and  habit  which 
may  supersede  the  original  name ;  there  may  be 
cases  where  the  publication  of  the  real  name 
would  defeat  the  object  of  the  statute ;  if  such 
'^a  case  were  made  Out,  I  might  hold  that  the 
'^  name  of  habit  was  a  sufficient  publicationL" 

In  my  note  of  this  case  the  Court  is  not  re- 
corded to  have  said  expressly  that  the  publication 
by  the  original  name  would  not  be  a  due  publica- 
tion, but  the  reasoning  goes  to  that  extent,  and  so 
indeed  does  the  principle  in  that  case,  the  Court 
was  of  opinion  that .  the  name  of  Ross  had  not 
been  acquired  even  by  reputation,  but  that  it  had 
been  falsely  and  fraudulently  assumed. 

In  the  present  case  Bannister  is  the  only  name 
by  which  the  party  was  known,  so  at  least  it  is 
pleaded,  and  the  name  too  by  which  she  had  con- 

(c)  A  cause  of  nullity  of  marriage,  decided  in  the  Coosistorial 
Court  of  London,  Easter  Term,  May  39,  1804,  the  woman's 
real  name  was  PRcholson ;  but  she  had  passed  herself  to  the 
man  under  the  name  of  Ross,  and  by  this  name  her  banns  had 
been  published.  - 

(icQ  Sir  William  Scon. 

l2 
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1810.  stantly  passed  from  her  earliest  infieincy ;  the  banns 
Term.  yf^^^  published  by  the  name  of  Lan^ley  ;*  if  so^ 
this  would  be  no  notification^  for  she.  was  nev.er 
known  by  or  acquired  the  name  of  Langley.(e) 
Bkocuet*  How  the  facts  of  the  case  may  turn  out  it  is  im« 
possible  for  the  Court  to  anticipate ;  at  present  I 
-CBn  only  say  that  sufficient  ground  is  laid  for  the 
admission  of  this  allegation^/) 

(e)  In  —  o.  Longteyy  before  the  commissary  of  Sarry,  Easter 
Term,  1794,  the  banns  were  pubUshed  by  tiie  name  of  Long 
instead  of  Longley,  and  in  a  parish  to  which  the  parties  did  not 
belong;  this  .was  held  to  be  a  false  and  frandolent  pubUcation^ 
and  the  marriage  pronounced  to  be  null  and  void. 

(/)  This  allegation  was  not  substantiated  by  proof.  The 
cause  came  to  a  final  hearing  in  Hilary  Term,  1811)  when  it 
clearly  appeared  that,  though  the  party  deceased  after  the  mar- 
riage of  her  natural  mother  with  George  Bannister  went  to  lire 
with  and  was  brought  up  by  her  and  her  husband,  yet  that  she 
noTer  assumed  nor  was  a? er  called  by  the  name  of  Bannister^ 
but,  on  the  contrary,  from  her  youth  till  the  day  of  her  mar* 
riage  had  constantly  passed  and  was  known  only  by  the  name 
of  Amelia  Langley. 

Accordingly  the  interest  of  Brockley  was  pronounced  for, 
end  admlaistiatioB  decreed  to  him  as  lawful  husband  of  the  de- 
ceased. 


PRfiSOGATITEr  COURT  OF  CANTERBURY.  149 


1810. 

Tretelyan  v.  Tretelyan.  ?i^^«y 

Term* 
Jufy  18. 

JSovARD  Tretelyan^  Esq.  died  at  Clifton^  on  a^ui  destroy. 
the  13th  September^  1807;  no  will  was  found  to  timeofSiet^ 
be  in  existence  at  the  time  of  his  deaths  but  it  was  oothlskDow.' 
pleaded  that  his  w9t  had  been  destroyed  during  ^t^l^^ 
his  Kfe  time  without  his  knowledge.  mittedtoproof. 

The   two   following   codicils  were  before  the 
Court, 


'*  I  bequeath  whatever  money  I  die  pos* 
of  in  my  former  will, 
not  disposed^  the  produce  of  my 
sessed  of,  ^as  well  commissions  in  his  Ma- 
jesty's service,  as  whatever  maybe  in  my 
"  agent's  hands,  or  elsewhere  due  to  me,  in 
^'  share  and  share  alike  between  my  brothers 
*'  Walter  and  George  Trevelyan  after  paying 
my  Just  debts ;  my  fiishing  rods  and  dogs  to 
Stackpoole ;  my  curricTe  and  horses  to  WaT- 
ter  and  George,  these  having  to  pay  my 
and  brood  mare 
'^  debts  ;  my  two  colts  ^  to  Stackpoole.  I  desire 
*^  that  Richards  my  late  servant  a  soldier  in 
"  the  same  regiment  with  myself  may  have  his 
"  discharge  purchased  for  him  if  he  wishes  it. 
September  \Oth,  1807. 

•'  Witness,  ^'  Ed.  Trevelyan. 

^'  Ann  Bowsher, 

m 

'^  Grace  Barton. 

1 
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1810. 
Trinif^ 
Term. 


Tbsteltak 

V. 

Trsveltak. 


€€ 


e€ 


*'  To  my  late  servant  Richards^  as  well  as 
his  discharge^    I  bequeath  all  the  cloaths^ 
regimentals^  or  otherwise^   I  may  die  pos- 
''  sessed  of;  and  to  Stack poole  my  guns. 
''  Ann  BovDsher.  ''  E.  Trevelyan." 

''  September  lOth,  1807. 


Mr.  Gordon  deposed, 

''  That  he  was  intimately  acquainted  with  the 
deceased ;  that  to  the  beat  of  his  recollection  as 
to  time^  on  the  22nd  of  June^  1807,  he  dined  at 
the  Rev.  George  Trevelyan's,  at  the  parsonage 
at  Nettlecombe^  and  he  thinks  Miss  Lyttelton 
and  Lady  Elizabeth  Percival  were,  there  on  a 
visits  and  the  deceased  was  also  of  the  party; 
when  the  ladies  had  left  the  room  after  dinner 
the  conversation  turned  upon  the  deceased's  bro- 
ther's the  Rev.  Geo.  Trevelyan's  children^  and 
the  deponent  observed  that  Henry  Trevelyan  one 
of  them^  who  was  the  godson  of  llie  deceased  and 
also  of  the  deponent^  was  a  fine  child^  the  deceased 
agreed  with  him  ;  after  talking  for  some  time  of 
the  child^  the  deponent  laughing  said,  if  the  de- 
ceased would  leave  Henry  his  heir,  he  would  leave 
him  also  £1000 ;  the  deceased  agreed  to  this,  and 
the  deponent  called  for  pen,  ink,  and  paper^  and 
made  the  deceased's  will^  and  witnessed  it.  To  the 
best  of  bis  recollection  the  vnll  was  as  follows^ 


'  This  is  the  last  will  and  testament  of  Ed- 
'  ward  Trevelyan  of  His  Majesty's  first  yegi- 
*  ment  of  Foot  Guards  ;  I  give  bequeath  and 
'  devise  all  my  property  both  real  and  per- 
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'  sonal  wherevo:  and  ivhatsoever  unto  my  dear  jS!^ 
^godson  Henry  Trevelyan^  the  son  of  my  nrm\ 
'  brother  George  Trevelyan  of  Nettlecombei 


TEsnMrAf 


TtaVKMIb 


'  and  I  appoint  the  said  Henry  Trevelyan  my         ^ 
' '  godson  my  residuary  legatee/ 

^'  That  having  made  this  will^  he  read  the  ^ame 
all  over  to.  the  deceased ;  that  the  deceased  under* 
stood  it^  and  approved  of  it^  and  set  and  subscribed 
his  name  thereto  in  the  presence  of  the  deponent, 
yrho  also  subscribed  his  name  to  it  as  a  witness ; 
that  during  this  proceeding  the  Rev.  .George  Tre* 
vdyan  reprimanded  both  the  deceased  and  the  de« 
ponent  for  their  folly  and  left  the  room  ;  that  on 
tea  being  announced  they  joined  the  ladies,  and 
upon  entering  the  room  the  deceased  observed, 
'  We  have  made  a  man  of  Henry/  and  they  all 
laughed,  but  no  one  vfas  tdid  of  the  particular^  of 
the  will ;  that  upon  the  deponent's  return  to  his 
house  he  began  to  reflect  that  the  joke  had  been 
carried  to  a  suflScient  length,  and  that  it  was  in- 
cumbent on  him  to  destroy  the  will,  supposing  the 
deceased  not  really  serious,  and  he  accordingly 
destroyed  it ;  that  he  destroyed  it  unknown  to  the 
deceased,  but  whether  the  deceased  did  or  did  not 
reiAain  ignorant  thereof  till  his  death  he  cannot 
say,  as  he  the  deponent  never  affected  the  least 
concealment  of  his  having  destroyed  the  same/' 

WiujAm  Stac&poole  deposed, 

*'  That  wbeh  the  deceased  was  lying  in  bis  last 
iftaess  a^  Clifton  he  vras  with  him,  as  wert^  also 
his  brother  the  Rev.  Wdlter  Trevelyan  and  Ms 
wife ;   and  Mr.   Walter  Trevelyan  suggested  tp 


I5d  €A0E6  hmjEAmsntp  is  n% 

i&io.      the  deponent  the  propriety  of  bis  brother's  making 
Ternf.      ^^^  ^^U ;   upon  which  the  deponent  immediately 


wmit  into  the  room  and  mentioned  it  to  him^  to 
^  1,,^  ^  which  he  replied  that  he  had  made  bis  will  when 
t'EBTEiTAn.  he  was  ill  two  years  before  in  Somersetshire^  which 

was  written  out'  by  Gordon,  and  that  it  was  in 
iEYOur  of  one  of  his  brother  George's  children  to 
whom  he  was  godfather^  that  Mr.  Gordon  had  com- 
pounded in  case  he  made  him  his  heir  to  add 
jSlOOO  to  it ;  to  which  the  deponent  replied^  the 
prodace  of  his  commission  he  ^thought  nevertheless 
undisposed  of,  or  any  pay  that  might  be  due  to 
him ;  therefore  he  took  pen  ink  and  paper^  and 
drew,  the  first  codicil  in  question/'  Mr.  Stack- 
poole  then  proceeded  to  depose  in  the  fullest  man* 
ner  to  the  deceased's  approbation  and  signature 
of  the  codicil^  and  continued  his  evidence  thus^ 
^'  That  the  deponent  then  went  into  the  next  room^ 
where  were  Mr.  and  Mrs.  Waker  Trevelyan^  and 
read  to  them  the  codicil^  when  it  occurred  to  the 
deponent  that  it  made  no  mention  of  the  will  the 
deceased  bad  often  and  so  lately  said  he  had  ex- 
ecuted and  left  with  a  Mr.  Gordon,  and  that  he 
had  not  bequeathed  his  clothes  of  which  he  usu- 
ally had  a  great  many.  He  therefore  returned  to 
the  deceased  and  put  the  following  questions  to 
him  by  way  of  ascertaining  his  recollection  in 
the  presence  of  Ann  Bowsher  his  nurse,  all  of 
which  he  had  repeatedly  solved  to  the  deponent ; 

*  Where  is  yonv  will  ?   at  Edward's  ?'    '  At  Mr. 
■  '  Gordon's^   a  particular  friend  of  George's,   in 

*  Somersetshire.'  ^  Is  it  the  will  you  have  before 
^  mentioned  to  me  to  have  been  drawn  by  Mr. 


r 
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'  Gordon  ?*    '  Yes.     The  contents  I  have  often       isio. 
*told   you  of;'   or  words   to  that  effect.     'Is  it       ^^^ 
^  your  intention  that  this  should  interfere  in  any    ^-^"v"^^ 
'  way  with  that  ?'     '  No ;  certainly  not ;'  or  words  Trevelyah 
fully   to  that  effect.     That  the  deponent  imme-  Trevelta^t. 
diately '  made  the  interlineation    '  not  disposed  of 
'  in  my  former  will/  and  asked  the  deceased  whe- 
ther such  were  his  intention  ;    to  which  he  replied^    * 
'  Yes.' "    Mr.  Stackpoole   then    deposed  to  Ihe 
writing  and  execution  ot  the  second  codicil  of  the 
10th  September,  1807. 

Ann  BowsttER^    nurse  of  the  deceased. 

Spoke  to  the  attestation  of  the  two  codicils  above 
mentioned. 
■    Judgment. 

Sir  John  Nichou. 

There  can  be  no  doubt  in  law  that  if  a  will  duly 
executed  is  destroyed  in  the  lifetime  of  the  testator 
without  his  authority  it  may  be  established  upon 
satis&ctory  proof  being  given  of  its  having  been 
so  destroyed,  also  of  its  contents. 

The  question  then  comes  to  the  fitcts,  and  in 
this  case  there  is  abundant  proof  of  the  execution 
and  contents  of  the  instrument,  as  well  as  of  the 
destruction  of  it  without  the  authority  or  know- 
ledge of  the  deceased.  It  is  not  necessary  to  de- 
cide whether  the  Court  could  receive  evidence 
against  the  fact  of  execution  on  the  ground  that 
the  transaction  was  throughout  a  jest ;  it  would 
be  very  dangerous  to  admit  any  such  evidence  of 
intention  against  the  act ;  though  there  might  b6 
such  a  possible  case,  especially  if  the  paper  itself 
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2^'      contained  any  thing  ludiorons  or  absurd  in  its  dis- 
Term.      positions;  against  this  instrument  this  species  of 


argument  cannot  be  maintained  i/vith  effect^  for  the 

Treyelyah  •     1 

property  is  bequeathed  to  the  testator's  own  ne- 


V, 


Teeteltan,  phew  and  godson. 

It  appears  also  from  the  evidence  of .  Mr.  Stack- 
poole  that  the  deceased  was  very  serious  in  this 
disposition  of  his  property ; .  the  codicils  too  are  a 
complete  recognition  and  proof  also  that  he  had 
no  knowledge  or  idea  of  the  destruction  of  the 
paper. 

Under  such  proof  the  Court  is  bound  to  pro- 
nounce for  the  will  ''as  contained  in  the.deposi- 
'^  tion  of  the  witness ;''  (this  is  the  mode  I  believe 
which  has  been  adopted  on  similar  occasions;)  and 
for  the  two  codicils  which  are  sufficiently  proved. 
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Dabbs  v.  Chisman.  1810. 

■t  Michaelmas 

Jbnnens  v.  Bj^auchamp.  ^^*  1^* 


JLHB8E  two  cases^  dtfferine:  in  their  circnmstances  Apenoninpot- 

Sf^gion  of  ftD 

and  wholly  unconnected  with  each  other^  yet  as  adminutratioii 
iDTomnff  the  same  rule  of  practice,  were  argaed  propomid  hu 
at  tne  same  time,  partjcaiiingin 

In  the  firsts   Yiz.  that  of  Dabbn  v.  Chisman,  g^tiSlt  first 
Elizabeth  Moore  was  the  party  deceased ;  she  had  Sldl^vedhu. 
died  a  widow  in  June^  1806,  having  executed  a 
wiH  and  codidli  bot  appointed  neither  executor  nor 
residuaiy  legatee;    suit  was   contested   between 
Chisman  and  Lygett  each  claiming  to  be  her  near- 
est relation  ;  pleas  were  given  in  and  witnesses  ex* 
amined  on  both  sides :    and  in  June.  1807.  the     Prerog. 
Court  pronounced  for  the  interest  of  Chisman  as       i^ar. ' 
cousin  germanand  next  of  kin  to  the  deceased,  and 
he  took  out  an  administration  to  the  eflfects  with 
the  will  and  codicil  annexed. 

In  Michaelmas  Term,  1809,  the  present  cause 
was  instituted  by  Elisabeth  Dabbs,  who  asserfed 
herself  to  be  a  second  coudin  of  the  deceased,  and 
called  upon  Chisman  to  propound  his?  interest. 
The*  question  ndw.wfis  whether  the  Court  ^ould 
call  .upon  Chisman  to  propound  his  interest  before 
it  decided  that  Dabbs  had  proved  hers  ? 

1)11  Jeunens  v.  Lord  Beauchamp^  William  Jen- 
nens  died  in  July,  1798,  possessed  of  a  consider^? 
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1810.       able  landed  estate  and  an  immense  personal  pro- 
Term.       P^rty  ,\  he  left  a  will  by  which  he  disposed  of  his 
^"^^"^^^^^     freehold  estates,  but  it  contained  no  bequest  rela- 
^  tive  to  his  personal  property,  nor  did  he  appoint 

Crisman.  any  executor  or  residuary  legatee.  Accordingly^ 
JcmfENs  letters  of  administration  with  the  will  annexed 
g^  ^-  were  granted  to  William  Lygon,  Esq.  (since  cre- 
ated Baron  Beauch^ifip,)  and  the  dowager  Vis- 
countess Andover  as  cousins  german  once  removed 
and  the- only  next  of.  kin  entitled  in  distribution, 
and  they  continued  in  undisturbed  possession  of 
the  administration  till  May,  1810,  when  the  present 
suit  was  instituted  and  Liord  Beauchamp  the  sur- 
Tiving  (a)  administrator  was  cited  to  bring  the  ad<^ 
ministration  into  Court  at  the  prayer  of  several 
persons  of  the  name  of  Jennens,-  who  denied  the 
interest  of  Lord  Beauchamp  and  Lady  Anddver,  and 
asserted  thetnselves  to  be  cousins  german  thrice  re- 
moved of  the  deceased. 

The  question  in  this>  as  in  the  other  case,  was, 
lyhether  the  administrators  were  liable  to  be  caHed 
vpon  to  propound  their  interest  before  the  other 
parties  had  propounded  and  proved  theirs  ? 

Adams,  Stoddart,  and  Jenner,  far  the  parties 
eaUing  m  the  administrations. 
1  The  .general  practice  in.  an  interest  cause  is  that 
the  parties  should  .be  brought  before  the  Court 
pari  passu  ;  thus  if  any  one  .in  the  possession  of 
an  administiatioa  is  called  upon  .to  bring  it  in  at 
the  suit  of  a  persoh  having  an.  interest,  whether 

(a)  Lady  Andorer  bad  died  leayiDg  her  daughter,  the^HoD. 
Frances  Howard,  (wife  of  Richard  Howard,  Esq.)  her  sole  ez« 
ccutrfac. 


PKEROaiTIYE  COURT  OF  CANTERBURY.  157 

that  interest  be  more  or  less  remote  than  his^  the       isio. 
administrator  is  bound  to  shew  and  to  propound       Term. 


his  interest. 

Court.  »f " 

Have  you  found  any  case  where  the.  administra-  Cbisman. 

tor  has  been  compelled  to  give  in  an  allegation  and  j^sehb 
to  proceed  pari  passu  with  the  adverse  party  ?  ^* 

I 

Argument  resumed. 

* 

No  case  perhaps  precisely  to  that  pointy  but  it  is 
a  general  rule  that  in  interest  causes  allegations 
shall  be  exchanged  and  the  parties  proceed  pari 
passu;  we  rely  upon  the  general  rule.  It  is  for 
the  other  party  who  except  against  the  application 
of  it  in  cases  where  the  administration  has  been  al- 
ready  granted  to  support  their  application  by  pre- 
cedent. 

s 

Swahey  and  PhUlimare  contra. 

Stated  their  apprehension  both  of  principle  and 
practice  to  be  completely  at  variance  with  the  doc- 
trine laid  down  on  the  other  side.  Any  person 
who  is  possessed  of  an  administration  whether  ob- 
tained forx>  contradictorio  or  not^  has  a  judicial  au- 
thority for  his  acts^  and  is  to  be  considered  in  law 
as  a  bon®.  fidei  possessor.  Qjui  certat  Judice  auc- 
tore  6ofU6  Jid&  possessor  est.  This  doctrine  has  - 
been  recognized  in  many  cases  in  this  Court ;  in 
Hibben  v«  Cakmberg,  Prerog.  1754;  King  v. 
Kmdl&nde,  Prerog,  1764;  Forrest  v.  WUson, 
Prerog.  1766 ;  Jones  v.  Chapman,  Prerog.  1766 ; 
Osborne  v.  Golding,  Prerog.  1768 ;  Cecil's  case, 
Prerog.  1784.  And  it  was  held  in  Elme  v.  Da 
Costa,  Prerog.  1791.  that  where  an  administration 


Dabbs 
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1810.    .  had  been  granted  to  a  creditor  he  acquired  the 

Term.       same  right  to  oppose  as  the  next  of  kin  would  have 

had,  had  he  obtained  possession  of  the  grant.  These 

cases  fully  support  the  rule^  which  has  its  founda- 

Chisman.    tion  in  the  favour  with  which  the  law  views  a  pos- 

Jenneks     sessory  right ;  possession  is  presumption  of  a  legal 

„     ^*         title  not  to  be  ousted  till  a  superior  title  is  shewn. 
Beavchamp.       _ 

Judgment. 

Sir  John  Nicholl. 

An  important  rule  of  practice  is  involved  in  the 
decision  of  these  two  cases.  I  have  thought  it  ad- 
viseable  to  take  them  together  as  they  do  not  ma- 
terially vary  ;  in  the  one  the  interest  of  the  party 
has  been  propounded^  and  pronounced  for^  but 
against  other  persons  than  those  now  contesting 
the  suit ;  in  the  other  the  administrators  have  been 
in  possession  of  the  grant  of  the  administration 
upwards  of  ten  years.  In  both  cases  therefore 
there  is  a  strong  presumption  in  favour  of  the  in- 
terest ;  in  both  a  long  acquiescence  on  the  part  of 
'  those  persons  who  now  call  in  the  administration. 

The  question  for  consideration  is  whether  under 
such  circumstances  the  administrators  are  liable  to 
be  called  upon  to  propound  their  interest^  before 
the  parties  calling  it  in  question  shall  have  pro- 
pounded and  proved  their  own  ? 

It  has  been  asserted  on  one  side  thet  by  the  uni- 
form practice  of  this  Court  where  both  interests 
are  denied  both  parties  are  bound  to  bring  in-  their 
allegations  and  to  exchange  them  at  the  same  time ; 
this  has  been  admitted  on  the  other  side  where 
both  the  parties  appear  before  there  has  been  any 
grant  of  an  administration ;  but  where  there  has 
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been  ra^  a  ffrant,  and  the  parties  contesting  it  „  \®^9* 

appear  long  subsequent  to  the  issue  of  it^  it  has       Term. 

been  contended  that  they  must  satisfectorily  shew 

that  they  have  an  interest  themselves,  before  they 

can  require  the  party  possessing  the  administra-    Chisman. 

lion  to  propound  his  interest  and  give  in  an  alle-     Jemnens 

gation. 

The  general  rule  indeed  can  hardly  be  denied 
that  where  two  parties  appear  before  any  adminis- 
tration has  been 'granted,  both  are  to  propound 
their  interests  and  to  proceed  pari  passu  ;  and  this 
whether  the  mutual  interests  are  denied,  or  whe- 
ther an  interest  is  denied  and  the  will  opposed  ;  nor 
does  the  rule  vary  whether  the  asserted  next  of  kin 
are  in  the  same  or  in  different  degrees  of  relation- 
ship. 

In  Waller  (a)  and  Smith  v.  Heseltine  and  v. 
Burgh,  the  Court  decided  that  the  question  con- 
cerning a  will,  and  the  question  of  interest  between 
the  Crowii  and  the  next  of  kin,  must  all  go  on  to- 
gether ;  but  this  was  a  case  where  no  administra- 
tion had  been  granted,  the  question  here  is  whe- 
ther the  same  rule  obtains  where  an  administra- 
tion has  been  granted  ?  and  upon  all  the  search 
and  inquiry  1  can  make  I  find  no  such  rule. 

In  point  of  principle  the  Court  considers  the  ad- 
ministrator as  a  favoured  person ;  in  many  in- 
stances  he  stands  on  a  different  ground  from  a  per* 
son  not  invested  with  that  character ;  a  creditor 
cannot  deny  an  interest  or  oppose  a  will,  but  a  ere* 
ditor  in  possession  of  an  administration  may  do 

(a)  Prerog.  March  31,  1789.    See  this  €ate  repotted  next  to* 
that  of  Hibben  t.  Cakmberg. 
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!  \m}?^^/       both,  and  he  is  not  bound  to  brine  in  the  adoii- 

Michaelmas  '  ^ . 

Term,      nistration  till   an  admissible  allegation   has  been 
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brought  in  either  propounding  a  vrill  or  propound- 
ing an  interest.  It  was  so  laid  down  by  the  Court 
Chisman.  in  ^Ime  v.  Da  Costa  (6) ;  Mrs.  March's  case  has 
Jennens  been  referred  to^  and  is  to  tbe  same  effect ;  so  is 
^'  that  of  Normans.  Bourne,  Prerog,  1714;  I  am 
in  possession  also  of  a  manuscript  note  of  Sir  Ed* 
ward  Simpsons  {c\  Mrhich  lays  it  down  that  where 
the  administration  has  been  granted  to  a  creditor^ 
he  is  the  same  to  oppose  a  will  as  the  next  of  kin. 

These  cases  shew  that  an  administrator  stands 
on  a  more  favoured  footing  than  a  person  who  is 
not  dothed  with  that  character.  It  has  been  said 
that  they  must  proceed  pari  passu  ;  but  the  very 
requisite  of  an  admissible  allegation  proves  that  it 
is  not  pari  passu,  for  it  removes  part  of  the  ordi- 
nary precaution,  which  is  to  exchange  cases  be- 
fore there  is  any  disclosure  of  the  facts  pleaded ; 
the  cases  cited  prove  this  point,  and  seem  hardly 
denied. 

But  I  find  an  old  case  more  in  point  Hibhen  v. 
Calemberg  (d),  before  the  Delegates,  1757.    Ge« 

(6)  Prerog.  1791.  the  Reader  wiU  fiudafuU  report  of  this 
case  after  that  of  Waller  and  Smith  t.  HeseUme  andr.  Burgh. 
(c)  The  following  is  an  exact  transcript  of  the  manuscript 
note  referred  to ;   the  marginal  observation  is  also  Sir  Edward 
Simpson's. 
Creditor  haT«\     Adn.  granted  to  a  creditor^  a  will  beinj;  produced  he  op« 
oMMse'wiir^  I P®*®*  "t  9  ■-  commission  to  Jamaica  to  proYc  it,  he  gives  no 
without  costs,  I  allegation ;  he  has  the  same  right  to  oppose  without  being  sub« 
hayingprobatef  ject  to  costs,  as  where  opposed  by  next  of  kin  ;  the  same  where 
SttMSST     I  ^^  cx^^^oi^  having  probate  opposes  a  later  will. 
/     (d)  See  the  next  case. 
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neral  Frampton  was  the  party  deceased^    Mary       '}^^^* 
Grace  set  up  a  paper  as  his  wiU^  Lady  Calem-       Term. 
berg  (e)  as  first  cousin  once  removed  opposed  this 
will ;  Grace  admitted  her  interest ;  after  a  long  li- 
tigation the  Court  pronounced  against  the  will^  and    Chisman. 
decreed  administration  to  Lady  Galemberg.    The     Jknkbns 
case  was  appealed  to  the  Delegates^  the  sentence         ^• 
was  aflSrmed  and  the  cause  remitted.     A  suit  was  BBiucaAw. 
then  commenced  by  Hibben  against  Lady  Galem- 
berg^ who  alleged  herself  to  be  a  sister  by  the  half 
bloody  and  claimed' the  administration;  Lady  Ga- 
lemberg denied  her  interest;  and  she  would  have 
denied  Lady  Calembeig's  interest^  but  as  that  had 
been  admitted  In  the  contest  concerning  the  will^  (in 
which  Hibben  had  not  intervened  to  oppose  her  in* 
terestj  and  been  pronounced  for  by  this  Court  on 
Grace's  admission^  and  as  that  sentence  had  been 
affirmed  by  the  Delegates^   the  Court  thought  it 
was  res  adjudicata  that  Lady  Caiemberg  was  cousin 
german  once  removed  and  next  of  kin  unless  it 
could  clearly  be  shewn  that  the  deceased  had  left  a 
nearer  relation^  and  consequently  that  Lady  Ca- 
iemberg was  not  liable  to  be  called  upon  to  prove 
her  interest. 

Though  I  find  it  difficult  to  agree  in  all  the  rea-* 
soning  of  the  learned  person  (/)  from  whose  ma* 

(e)  In  Sir  George  Lee's  maDuscript  note  of  this  case  the  party 
is  called  Mrs.  Calembei^g ;  but  as  the  learned  Jndge  cites  also 
from  the  mannscript  notes  of  a  person  to  whom  the  decision 
mast  ha?e  b^n  familiar^  I  bare  not  thought  myself  at  ^liberty 
to  vary  the  appellation,  the  more  especially  as  the  inaccaracyi 
If  it  be  one,  is  wholly  imniaterial;  it  may  haTO  been  that  she  be* 
oune  Lady  Calembeig  at  a  subsequent  period. 

(/)  Or.  Andrews* 

TOL.  I.  U. 
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30. 

Chnmak. 


A. 


miaeripts  I  have  derived  this  case  as  to  the  princi* 
plerof  the  dedision ;  yet  the  decision  itself  esta- 
blishes that  the  Ceort  will  not  in  all  cases  pujk  a 
party  in  possession  of  an  administratiod  upon 
proof  of  interest  pari  passu. 

Not  because  the  interest  could  be  considered  as 
finally  established  by  the  admission  of  a  party  set* 
ting  nfp  a  will^  and  vho  therefore  had  no  interest 
but  under  the  will ;  nor  in  a  suit  to  which  the  per- 
BOB  after  claiming  to  be  next  of  kin  was  no  party  ; 
nor  by  the  decision  of  the  Genrt  when  the  question 
at  issue  was  not  who  was  next  of  kin^  but  whether 
the  deceased  died  testate  or  intestate ;  but  the 
Court  expressly  decided  th^t  the  party  who  had 
been  in  possession  of  the  administration  for  a  great 
length  of  ttme»  during  which  the  asserted  next  of 
kin  had  not  intervened  was  not  now  to  be  put  upon 
the  proof  of  her  interest  in  the  first  instance^  nor 
till  the  interest  of  the  adverse  party  has  been  de- 
cided upon ;  fbr  the  Court  decided  finally  that  Hib- 
ben  had  faded  in  proof  of  her  interest^  during 
which  siut  Lady  Calemberg  was  never  called  upon 
to  prove  hers. 

The  true  principle  I  take  to  be^  fivst^  the  pre- 
sumption of  law  that  that  which  the  Court  has 
done  has  primft  fisicie  been  rightly  done^  and  sbaH 
not  be  questioned  till  it  becomes  absolutely  neces- 
.sarj.  Secandly,  a  presumption  of  fact  arising 
from  the  acquiescence  of  the  adverse  party  from 
the  cincumstance  of  his  not  intervening  in  the  suit^ 
or  his  not  raising  the  question  for  such  a  length  of 
lime. 

In  the  case  referred  to^  Lady  Calemberg  could 
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never  have  been  put  upon  the  proof  t)f  het  interest  j^}^' 
by  Hibben ;    for  if  Hibben  had  established  hers       Term. 
being  nearer  in  degree  to  the  deceased.  Lady  Ca-    ^"fT^^^^ 
lemberg's  interest  must  have  been  extinguished  ;         „^ 
if,  on  the  other  hand,  Hibben  should  fiiil,  as  she    *^**J^^^^^^- 
eventually  did,  to  establish  her  interest,  then  the     j^nnems 
former  administration  remained  in  force,  she  hav-       -  ^^^ 
ing  no  right  to  call  in  question  that  administration.  BtAvcHAMy* 

Forrest  v.  Wilson  (g)  was  in  effect  the  same  de- 
cision ;  the  C!ourt  said  that  ''  the  administratrix 
"  had  been  ill  advised  to  propound  her  Interest  be- 
^*  fore  her  opponent  had  established  hers ;"  this 
therefore  goes  a  great  way  to  shew  that  she  was 
not  under  the  necessity  of  propounding  her  inter- 
est till  the  adverse  party  had  proved  hers. 

In  the  present  case  the  interest  asserted  is  a 
more  remote  one,  therefore  when  established  will 
not  decide  the  question,  it  will  only  then  have  esta- 
blished a  right  to  put  the  other  party  upon  the 
proof  of  the  nearer  interest ;  but  still  the  principle 
is  the  same,  namely,  that  you  shall  not  question  the 
right  of  the  party  in  possession  till  you  have  esta- 
blished your  own  interest  either  by  admission  or 
proof. 

It  is  said  however  that  if  the  nearer  interest  is 
well  founded  it  would  be  unnecessary  to  prove  the 
more  remote ;  but  that  argument  proves  too  mucfa^ 
for  it  would  go  the  length  of  establishing  that 
where  no  administration  has  yet  been  granted  the 
remote  interest  is  not  to  go  on  pari  passu  with  the 
nearer  one  ;  second  cousin  would  say.  Why  should 

(g)  Prerog.  1769. 

fit 
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1810.       I  go  to  the  expense  of  proving  my  interest  ?  for  if 
Term.      ^Y  opponent  establishes  himself  as  first  cousin  ca« 


dit  qusestio^  it  is  immaterial  whether  I^  am  a  second 

'^  cousin  or  not ;  yet  no  such  rule  as  this  is  pretended 

Chisman.    to  exist/  that  the  nearer  interest  must  be  pleaded 

Jennens     ^^  proved  before ,  the  more  remote ;  the  case  of 

J^'         Cecil  (A)  is  satisfactory  as  to  that  point ;  the  widow 

B;ba;jchamp«  ^^  not  propound  her  interest ;    the  next  of  kin 

propounded  and  proved  theirs;  the  Judge  after 
deliberation  was  of  opinion  that  the  widow  was  at 
liberty  to  propound  hers.  As  to  its  being  more 
convenient  that  both  should  go  on  together^  that 
may  be  so  or  not  according  to  the  event ;  but  if 
any  inconvenience  arises^  to  whom  is  it  imputable 
but  to  the  party  who  has  lain  by  for  years  ?  cer- 
tainly not  to  the  party  who  has  obtained  the  admi- 
nistration in  the  regular  course^  who  has  been 
possessed  of  it  for  a  g^eat  length  of  time^  and  pos- 
sibly may  have  administered  the  whole  estate. 

I  beg  to  be  understood  as  by  no  means  deciding 
that  a  person  in  possession  of  an  administration 
may  under  no  circumstances  be  obliged  to  proceed 
pari  passu^  or  that  the  Court  would  in  no  case 
vary  its  rule :  there  may  be  special  circumstan/^es 
where  the  privilege  would  not  attach^  but  public 
inconvenience  would  be  great  if  parties  were  liable 
to  be  thus  called  upon  at  any  period  by  those  who 
may  have  no  interest  whatever  in  the  effects.  If 
the  administrator  denies  the  interest,  he  does  it  at 
isome  peril  of  costs ;  he  may  also  do  it  at  some  in- 
convenience to  himself,  that  of  delay,  for  if  the 

(A)  Prerog.  1784. 
i 
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Lord 


adverse  interest  should  be  established^  he  will  be 
liable  to  be  put  on  4.he  proof  of  his  own  after  con- 
siderable loss  of  time^  for  I  think  it  cannot  be  main- 
tained that  possession  of  an  administration  obtained 
without  others  being  parties  either  actually  or  vir- 
tuaUy  to  the  grant  can  conclude  those  parties ;  in- 
deed this  is  admitted  by  the  very  circumstance  of 
putting  the  other  party  upon  proof  of  the  interest.  Bsauchamp; 

On  the  best  consideration  that  I  have  been  able  to 
give  this  important  point  of  practice^  and  from  the 
best  researches  and  inquiries  that  I  have  been  able 
to  make  into  it^  I  am  disposed  to  hold  that  where 
administrations  have  been  regularly  and  fairly 
granted;,  and  where  there  has  been  delay  in  the 
party  opposing  them;  the  administrator  is  not 
bound  to  propound  his  interest  till  the  interest  of 
the  adverse  party  is' established^  and  it  being  a  mat- 
ter within  the  legal  discretion  of  the  Cour^t^;  the 
interest  in  one  of  these  cases  having  been  actuallyt 
propounded  and  pronounced  for  by  the  Court  in 
another  cause^  and  in  the  other  the  administrator 
having  been  in  possession  of  the  grant  above  ten 
years^  I  shall  put  neither  of  them  upon  proof  of 
their  interest  till  the  adverse  parties  have  esta^ 
blished  their  own. 


--  \ 


166  GA8E8  OSTEAMINCD  IK  TfiS 


17B4. 
Trinity 

Term.  HiBBBM  T.  CAtBMB«RO.(fl) 

July  10.  ^    ^ 

A  party  hi  pos-      JDr.  Simpsoti  for  Hibben. 

seMion  of  an  .-,.  ,  ,  ^  ,       *  , 

admioistratioii      HiDDen  pravs  that  Calemberfi:  may  proceed  to 

not  bound  to      ^  ju       .    X         X         1     •        •  11        *•        r- 

proponndher  propound  oer  interest  and  give  in  an  allegation  tor 
party  calling  it  that  purpose^  Otherwise  that  administration  to  Ge- 
estab^^her  tteral  Frampton  may  be  granted  to  her  as  sister  of 

the  half  blood  and  next  of  kin.  In  a  former  cause 
Mrs.  Henrietta  Calemberg  ad  cousin  gerroan  once 
removed  opposed  the  deceased's  will  which  was  pro* 
|K)anded  by  Mrs.  Grace  as  executrix ;  the  will  was 
pronounced  against  in  this  Court  and  administration 
decreed  to  Calemberg  who  was  confessed  by  Grace 
to  be  next  of  kin ;  Grace  appealed  from  this  sen* 

(a)  The  Editor  Is  indebted  to  the  kindness  and  liberality  of 
the  Re?.  Sir  George  Lee,  Bart,  of  Hartwell  (Backs),  the  great 
nephew  of  the  emhnent  Judge  whose  lunnes  he  bears,  for  the  re« 
port  which  he  is  enabled  to  lay  before,  his  Readers  of  this  case ; 
it  is  literally  transcribed  from  a  book  in  which  Sir  George  Lee, 
while  he  filled  the  situations  of  Dean  of  the  Arches  and  Judge 
of  the  PrerogatiTO  Court  of  Canterbury,  was  in  the  habit  of  re* 
cording  with  his  own  hand,  not  only  his  decisions  and  the 
grounds  on  which  they  were  founded,  but  an  abstract  of  the 
most  stringent  parts  of  the  eridence,  and  of  the  arguments  which 
had  been  adduced  by  counsel  on  the  one  side  and  the  other  in 
support  of  the  respectire  parties  contesting  the  suit. 

The  Talue  of  so  authentic  a  record  of  the  principles  on  which 
this  decision  rested  is  considerably  enhanced  by  the  great  im« 
portance  attached  to  the  authority  of  this  case  by  the  Court  in 
giTing^  its  judgment  in  the  preceding  cases  of  Dabbi  t.  CMsman 
snd  Jetmem  t.  Lord  Beauchamp* 
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fence,  and  it  was  affirmed  by  tiie  Delegates.  The  ^^f 
present  cause  began  between  Hibben  and  Calem^  Term. 
berg  by  a  caveat  entered  by  Sherman  a-  creditor ; 
Hibbeii  warned  it,  and  prayed  the  administration 
to  be  granted  to  her  as  sister ;  Tyndlill  voluntarily 
interposed^  and  alleged  Calemberg  to  be  Ae  die*- 
eeased's  first  coosin  once  remored  and-  next  of  Rw, 
and  that  administration  was  decfreed  to  hev;  and 
prayed  Hibben's  answer :  Caesar  for  Hibbew  dis^ 
nied  Galemberg's  interest ;  Tyndail  said  he  would 
propound  Calemberg's  inierest,  and  denied  Hib- 
ben's  :  The  Judge  assigned  to  hear  on  the  admis^ 
sbn  of  TyndalPs  allegation ;  Tyndall  now  says 
his  dtent  is  in  possession  of  a  decvev  for  the  admi«- 
nistration,  and  he  is  not  bound  to-  pMpound'  her 
interest ;  we  say  Calemberg's  intersst  was^  never 
in  debate  in  the  former  cause^  andt  that  Hibben*  was 
no>  party  to  that  cause^  and  that  the  didcree  of  tike 
administration  to  Calemberg  was  only  a  eommon* 
decree ;  we  insist  that  both  by  law  and'  the  assigiia* 
ttons  of  the  Courts  Tyndall  is  oblig>ed'to  propound 
hia  client's  interest^  and  theft  vre  have  a  right  to 
what  we  pray. 

Dr.  Jjsnner  for  CaUmberf^. 

Administration  was  decreed'  to  Calemberg^  and 
that,  decree  affirmed  in  the  Delegates  ;  the  remis- 
sion was  brought  in^  and  the  Court  decreed  to  pro- 
cxsed  according  to  the  tenor  of  former- aotSv  Hib- 
ben then  prayed  administmtiQnr;  tho  parties  mn*^ 
tually  denied  each  others'  interest ;  Caibmberg'  wa» 
tbiereby  admitted  to  be  a-  contandictor.  The  Court 
baa  made  no*  assignation  on  us- to  pn^ound  our  in« 
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1754.       terest^  we  have  an  allegation  drawn  but  arc  not 
Term.      obliged  to  give  it  in. 
^"^"^^^^^        The  acts  were  then  read,  viz. 

^  By— day  after  Hilary    Term,   28th  February, 

Calembseg.  1754,  on  the  remission  being  brought  in,  the  Court 
decreed  to  proceed  according  to  the  form  of  former 
acts ;  Tyndall  alleged  his  client  to  be  cousin  ger- 
man  once  removed  to  the  deceased,  and  that  admi- 
nistration had  been  decreed  to  her ;  both  proctors 
denied  each  other's  interest. 

April  4th,  Tyndall  asserted  that  he  ^ve  an  al-* 
l^ation. 

First  Session  of  Easter  Terra  on  admission  of 
Tyndall's  allegation,  the  Judge  admitted  Cesar^s 
allegation,  and  continued  the  assignation  as  to 
Tyndall's  allegation. 

Fourth  Session  of  Easter  Term,  Tyndall  de- 
clared he  waved  giving  any  allegation  at  present, 
on  petition  of  both  proctors. 

X)r.  Sifnp8on  in  reply. 

There  are  three  questions,  Ist,  whether  we 
have  not  a  right  by  law  to  call  Calemberg  to  pro- 
pound her  interest ;  3nd,  whether  her  proctor  is 
not  bound  by  the  assignations  of  the  Court  to  pro- 
pound it ;  3dly,  if  she  does  not  propound  it,  whe- 
ther we  have  not  a  right  by  law  to  have  the  admi- 
nistration. ' 

The  former  cause  cannot  affect  Hibben,  because 
she  was  not  a  party  ;  administration  was  decreed 
to  Calemberg  on  an  assertion  only  that  she  was 
next  of  kin,  no  proof  was  made  thereof,  that  de- 
cree is  incomplete  because  administration  was  not 
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under  seal  and  may  be  reversed  :  we  shall  be  en-       1754. 

Trinity 

titled  to  administration' if  we  shew  never  so  remote      Tem^ 
a  relationship  because  Calemberg  has  shewn  no    ^•-^^^^^^ 
telationship.    On  the  4th  of  April,  the  Court  as-     ^'*^ 
signed  to  hear  on  the  admission  of  TyndalF^  alle-  CAtEMBtM. 
gation  which  was  to  propound  Calemberg's   in- 
terest. 

Dr.  Simpson  also,  with  Dr.  ^Pinfold,  and  Dr.  Hay, 
(who  were  counsel  with  him,)  insisted  much  that 
although  when  a  perton  is  in  actual  possession  of 
letters  of 'administration  under  seal  he  may  nol  be 
obliged  to  propound  his  interest,  yet  in  this  case 
the  ftiatter  is '  res  integra,  bjecause  the  Court  has 
gone  no  further  than  to  decree  administration  to  be 
granted  to  Calemberg. 

Judgment. 

Sir  George  Leb. 

I  was  of  opinion  that  Tyndall  was  not  obliged 
by  the  assignations  of  the  Court  to  propound  his 
client's  interest :  I  had  not  ordered  him  to  do  so, 
I  had  only  assigned  to  hear  on  the  admission  of  an 
allegation  which  he  asserted  he  would  give,  but 
notwithstanding  that  assertion  he  was  at  liberty  to 
alter  his  mind  and  not  give  it.  Secondly,  I  was  of 
opinion  that  he  was  not.  obliged  by  law,  because 
my  sentence  which  decreed  the  administration  to 
Mrs.  Calembei^  was  become. irreversible,  it  having 
been  confirmed  by  the  Court  of  Delegates,  whose 
decree  wa^  a  bar  to  all  the  world  against  objecting 
to  Calemberg's  right  to  have  the  administration^ 
unless  a  nearer  relationship  than  she  claimed 
should  be  proved ;  indeed,  if  Hibben  can  prove 
herself  to  be  sister  to  the  deceased^  the  decree  for 
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im      tlM  adinmiBtration  botli  in  this  Court  ind  the  De- 

Term.      legates  wiH  be  void  by  the  statute  which  precisely 

^^^^'^^    requires  (be  ordinary  to  grant  admiaistration  to 

^^         the  next  of  kin ;  but  unless  Hibben  proves  herselC 

£ks.w9UQ.  to  be  neaxer  of  kin  to  the  deceased  than  Caleniberg 

suggests  hemslf  to  be,  the  decree  of  the  adminis- 
tration to  CSalemberg  must  stand  unshaken  and  ad- 
ministration cannot  be  granted  to  any  one  else, 
and  consequently  it  is  quite  unnecessary  for  Gar 
lemberg's  proctor  to  propound  her  interest  which 
18  established  by  a  sentence  of  the  Superior  Court, 
mud  therefore  I  rejected  CsBsar's  petition. 

He  protested  of  appeaMng,  but  did  not  appeal. 


Prsrogttife 

1789.  WALtsR  &  Smyth  v.  Hsseltius  v.  Bitbcb. 

Xofch  31* 

JJiJJfa^^^  Tbub  Crown  claimed  the  goods  ol  Jokn  Newport 
fe^d"*^  deceased,  a  bastard ;  Waller  and  Smyth  cbtmed 
l«ri  i«Mo.      them  aa  executors  of  Smyth  Ub.  next  of  kin,  and 

Borgh  appeared  and  propounded  a  will.  The 
Orawn  and  the  executors  of  tiie  aest  of  kio  now 
frayed  the  Cowt  to  swpend  any  proceedisigs  be- 
tween them  till  it  had  decided  on  the  valUBty  afi  the 
wiH 

Sir  WiHiam  Scott  (King's  AAootute)  fw  the 
CVoton. 

H  the  witt  dheidd  be  pioved  Ae  dakn  of  the 
€rowB  and  tf  the  nesct  of  kin^  wodi  afike  beeemr* 
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bilated ;  they  depend  alike  only  on  the  supposition      ^^^ 
of  an  intestacy ;  it  is  but  reasonable  that  these  parties      Term. 


should  not  go  on  trying  a  question^  which  if  the 

will  should  be  established  would  affect  no  one^  but         ^ 

he  a  mere  speculative  question  ;  the  only  question      Sj»wh 

between  the  Crown  and  the  next  of  kin  is  the  il-   Hx^k^tivib 

legitimacy  of  the  party^  which  is  so  different  from     ^» 

the  other  point  that  the  party  propounding  the  witt 

can  derive  no  benefit  from  the  discussion  of  it. 

Dr.  Battine  in  support  of  the  will. 

In  the  evidence  now  taken^  of  which  publication 
is  prayed^  facts  may  come  out  of  advantage  to  the 
party  propounding  the  will^  particularly  if  they 
should  shew  the  age  of  the  party^  and  the  time 
when  the  commission  of  lunacy  was  taken  out^  the 
parties  must  prove  their  own  interest  before  they  are 
allowed  to  oppose  the  will ;  they  cannot  both  have 
an  interest ;  if  one  has  it  is  clear  the  other  has  not. 

Dr.  Harris  and  Dr.  Arnold  for  the  executors  of 
the  next  of  kin. 

Joined  in  the  prayer  of  the  counsel  for  the 
Crown,  and  contended  that  these  proceedings  were 
analogous  to  those  in  the  Prize  Courts  wher(^  in 
the  first  instance  when  an  appearance  is  given  for 
a  joint  captor  the  Court  condemns  the  ship^  gene-  . 
rally  reserving  tke  question  to  whom* 

JUPGMI^NT. 

SiE  William  Wynni^. 

The  first  appearance  h^re  was  for.  Ibe  n^xt  of 
kin  ;  the  Crawn  ttma.  claimed ;  aqd  ^fterw^rds  Vk 
iipp^rance  was  giv^  iffc  a  person  claiiping  to  h^ 
executor  uad(^r  a  will.  An  i^jlfgation  has  been 
gii^en  in  by  ttu^  Swing's  proct^i^  and  wil Aidses  hMift 
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1789.      \yeen  examined^  and  now  there  is  a  prayer  to  sus- 
Term.      pend  proceedings  between  the  Crown  and  the  next 


of  kin  till  the  validity  of  the  will  shall  be  determined. 

Waller  ' 

^  It  is  necessary  therefore  for  the  Court  to  con- 

Shtth  81  jer  whether  this  prayer  is  according  to  the  usual 
Heseltine  form  of  practice  ?  the  interest  of  all  has  been  pro- 
^^'  pounded^  or  the  Court  could  not  have  proceeded ; 
if  the  will  had  been  produced  at  firsts  and  caveats 
had  been  entered^  the  parties  who  had  then  ap- 
peared must  have  propounded  tbeir  interest  before 
they  could  oppose^  or  oblige  the  other  party  to 
proceed.     If  there  are  two  wills,  the  executor  of 

■ 

the  first  cannot  call  upon  the  executor  of  the  other 
to  prove  the  latter  without  propounding  his  own  in- 
terest. In  Adams  v.  Adams  the  will  was  pro- 
pounded by  the  residuary  legatee,  and  opposed  by 
a  person  claiming  as  brother ;  the  brother  required 
the  residuary  legatee  to  propound  the  will ;  this  wag 
denied  because  the  brother's  interest  had  not  been 
pronounced  for ;  the  Court  ordered  them  to  proceed 
pari  passu. 

Here  the  proceedings  commenced  between  the 
Crown  and  the  next  of  kin ;  the  executor  comes 
after,  and  finding  the  interest  between  the  parties 
denied,  has  a  right  to  consider  it  so,  they  have  no 
interest  in  the  cause  longer  than  they  are  at  issue ; 
but  the  interest  being  propounded  the  Court  is  now 
desired  to  suspend  proceedings.  The  suspending 
the  interest  would  be  much  as  if  it  had  not  been 
propounded  at  all ;  if  it  should  be  suspended  and 
cetae  to  be  at  issue  the  parjty  propounding  the  will 
might  ask,  what  right  have  you  to  oppose  or  de- 
mand   probate?     The   cause   having   been  six 
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yean  in  contest  they  pray  'to  lay  their  finger  on 
one  pvt  and  go  on  with  that.  The  whole  cause 
must  be  taken  together ;,  this  petition  cannot  be 
granted;  the  manner  of  proceeding  precludes 
making  the  objection  at  firsts  but  the  giving  in  the 
allegation  and  examining  the  witnesses  and  then 
applying  to  have  the  contest  suspended  seems  to  be 
an  afterthought 

It  has  been  argued  that  the  party  should  not 
give  evidence  against  herself;  but  all  the  evidence 
in  the  cause  is  the  evidence  of  all  parties ;  the  sus- 
pending a  part  of  the  case  so  as  only  to  affect  one 
of  the  parties  is  not  agreeable  to  practice. 

I  shall  reject  the  application. 


1789. 

TrmHy 

Term. 


Waller 
& 

Smyth 

V. 

Heseltine 

V. 
BUBGH. 


Elme  v.  Da  Costa. 

Xjouis  Nicolini  died  in  1783^  a  foreigner^  leaving 
two  daughters.  In  June^  1786^  administration  of 
his  effects  was  granted  to  Da  Costa  a  creditor ;  the 
daughters  having  been  cited  to  see.  proceedings  in 
the  usual  manner.  In  February^  1787^  Da  Costa 
filed  a  bill  in  Chancery  to  recover  effects^  &c.;  the 
cause  was  set  down  for  hearing.  In  May^  1790>  a  ci- 
tation issued  against  him  from  the  Prerogative  Court 
to  produce  a  will  which  he  had  had  two  years  in  his 
possession  not  signed  by  the  testator ;  in  abswer  to 
this  he  appeared^  and  prayed  to  be  dismissed^  or  to 


Prerogatifs 

Court. 

1791. 

A  creditor  in 
poflscMion  of 
amntof    ' 
adnUnistni* 
tion  entitled  to 
contest  init 
against  a  pei^ 
son  asserting 
liimself  tobe 
next  of  kin* 
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1791.      be  admitted  a  contradictor  to  the  will^  and  to  keep 
Term.      ^^^  administration  till  the  suit  in  Chancery  should 


ECKC 


foe  determined ;  it  was  repKed  that  he  was  bound 
to  brinj^  in  the  administration  and  had  no  right  to 
IH  CoftA.  be  a  contradictor ;  that  the  administration  had  been 
fraudulently  obtained  as  he  had  taken  an  oath  that 
the  deceased  had  died  intestate^  whereas  a  will  was 
produced ;  besides  there  were  next  of  kin^  the  de** 
ceased  having  left  two  daughters^  and  though  they 
were  dead^  one  of  them  had  left  children. 

Sir  William  Scott  and  Dr.  Nichott. 

The  creditor  in  possession  of  the  administration 
is  entitled  to  be  admitted  a  contradictor  to  make 
the  party  prove  the  will ;  it  was  so  held  where  ad- 
ministration was  claimed  by  the  next  of  kin  against 
a  creditor  in  Mrs.  March's  case^  viz.  Schwartz 
a  German  died ;  upon  an  affidavit  of  his  intestacy 
administration  was  granted  to  Robinson  a  creditor^ 
after  the  same  steps  which  have  been  taken  here, 
a  citation  issued  against  him  to  bring  in  the  admi- 
nistration and  shew  cause  why  it  should  not  be 
granted  to  the  next  of  kin,  and  the  creditor  was 
admitted  to  defend  his  cause  by  putting  the  next  of 
kin  on  proof  of  his  interest ;  besides  in  the  pre- 
sent case  there  is  nothing  to  shew  that  it  was  the 
will  of  the  deceased  or ,  that  there  may  not  have 
been  a  later  ^y^ll ;  there  should  be  a  probate  from 
the  foreign  Court ;  it  may  not  be  valid  according 
to  the  form  required  in  the  countiy  where  the  de- 
ceased died. 

Dr.  Harris  and  Dr.  Stoab^  contra. 

The  question  is  whether  the  administration  is 
.    void  or  not  ?  all  persons  inteiested  were  not  eiie(f. 
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v«,  the  children  of  the  deceased's  daughter;  whc-      ^*^^^» 
tber  this  omtssioD  was  owtng  to  fraud  or  tiegligetice      Jimt. 
the  effect  is  the  same ;  it  must  void  the  administra-     ^^J^'v^^^ 
tioD  following  such  a  citation  ;  a  creditor  has  no         ^ 
right  to  contradict  the  wifl  or  oppose  tfie  next  of  Ba  Costi:; 
kin ;  it  is  said  that  the  Court  must  enquire  whetlier 
it  is  a  good  wiB  in  the  place  where  it  is  made,  but 
if  it  is  good  jure  gentium  that  wiH  suffice.    The 
administration    has    been   ill  granted  as  it  was 
grounded  on  a  general  citation  on  the  Royal  Ex- 
change without  any  actual  notice  to  the  party  ;  it 
is  within  our  own  memory  that  notices  used  to  be 
sent  to  the  place  where  the  parties  entitled  in  dis- 
tribution were  resident^  and  if  no  aTiswer  were  re- 
turned within  a  reasonable  time  the  administration 
was  then  granted  ;  and  with  respect  to  foreigners 
tbe:  method  practised  was  that  of  giving  notice  to 
the  resident  minister  of  the  country  to  which  they 
belonged. 

In  Lufixsk  v.  Balootht  party  died  intestate,  Ba* 
loo  took  out  a  process,  it  was  served  on  the  Royal 
Bichange,  and  no  appearance  being  given  the  ad^ 
ministration  was  granted  to  him  ;  six  months  after- 
wards a  niece  of  the  deceased  cited  Baloo  to  sheW 
cause  why  it  should  not  be  revoked,  as  it  was  not 
rightly  taken  out  on  the  general  process  since  no- 
tice  should  have  been  given  to  the  niece  who  lived 
at  Rochelle  as  he  knew  for  he  had  corresponded 
with  her,  and  the  Court  (Dr.  Biettesworth)  said 
^'  that  the  administration  should  not  have  been 
granted  on  a  geMrai  service  without  particular 
Mtice  when  it  was .  known  where  ^  parties 
resided/' 
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17Q1.  In  Blake  v.  HartweU,  Prerog,  1750^  an  adnri- 

Term.      nistration  viis  et  modis  without  any  original  citation 
^^^^*^^^V     was  revoked  on  that  ground  only. 

^-^  Judgment. 

Da  Costa.        Sir  Wiluam  Wynne. 

This  fs  a  process  to  compel  a  party  to  bring  in 
.  an  administration  and  shew  cause  why  probate 
should  not  be  granted  of  a  will  produced ;  an  ap* 
pea  ranee  is  given  under  a  protest  to  the  regularity 
of  the  proceedings ;  the  administration  issued  on 
the  non-appearance  of  the  daughters  of  the  de- 
ceased after  a  public  citation.  ^ 

Two  questions  have  been  argued^ 

Firsts  that  the  administration  was  void  origi« 
nally; 

Se^ond^,  that  if  it  was  not  void  origiRally^  still 
t^hat  a  creditor  has  no  right  to  deny  a  wiU>  and 
therefore  the  administration  must  be  revoked. 

With  respect  to  the  first  pointy  the  objection  is 
that  there  has  been  no  other  than  a  general  cita- 
tion, and  it  is  said  that  the  practice  has  been  other* 
wise  lately ;  but  this  administration  was  granted 
sometime  ago,  and  I  suppose  according  to  what 
vras  then  considered  the  practice  of  the  office ;  but 
it  is  worthy  the  attention,  and  shall  occupy  the  at* 
tention  of  the  Court,  whether  this  method  shtdl 
or  shall  not  be  adopted ;  it  is  laid  down  in  books, 
and  is  not  to  be  denied,  that  parties  may  be  put  in 
contempt  by  a  public  citation  only ;  it  was  accord- 
ing to  the  practice  of  the  office  when  it  was  done 
here^  therefore  the  objection  does  not  hold ;  the 
citation  was  taken  out  not  by  the  next  of  kin^  but 
by  the  exectitors. 
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The  effect  of  the  decree  is  to  bring  in  the  admi- 
nistration and  shew  cause  why  it  should  not  be  re- 
Yoked  and  probate  granted  of  the  will.  It  is  evi- 
defit  that  the  administration  must  be  brought  in  on 
the  exhibition  of  a  will ;  bond  is  required  by  stat. 
S9  &  23  Gar.  II.:  can  the  Court  say,  because  the 
will  was  not  brought  in  asi  soon  as  it  might  have 
been^  that  therefore  the  party  is  barred  from  prov- 
ing it  ?  the  Court  has  no  such  authority. 

In  the  present  case  it  was  not  done  by  surprise, 
the  administration  wa»  not  applied  for  till  three  years 
after  the  death  of  the  party ;  and  the  administrator 
has  commenced  and  carried  on  a  suit  iji  chancery  : 
a  conspiracy  is.  suggested  by  which  the  will  was 
produced  ;  but  the  Court  cannot  attend  to  this  sugr 
gestion.  If  the  will  is  proved  the  administration 
most  be  revoked  ;  but  the  question  is  what  can  be 
done  now  ?  the  administrator  must  bring  in  the 
administration  ;  but  the  Court  will  not  go  any  fur* 
ther ;  it  will  not  revoke  an  administration  on  the 
mere '  suggestion  of  a  will,  when  the  administrator 
has  been  a  long  time  in  possession  of  the  grant ; 
this  would  open  the  door  to  fraud. 

The  right  of  a  creditor  is  only  this;  he  cannot 
be  paid  his  debt  till  a  repr^entation.  to  the  deceased 
is  made  ;  he  can  then  call  on  all  who  have  a  right 
to  administer ;  before  an  •  administration  is  granted 
if  a  wiU  be  produced,  the  creditor  has  no  right  to 
contradict  or  deny  it ;  for  if  tbere  is  a  will,  or  a 
next  of  kin  claims  the  admnristration,  then  a  per* 
son  offers  to  make  himself  a  representative,  and  the^ 
creditor  gets  all  that  he  has  a  right  to.  But  when 
a  creditor  has  obtained  the  administration^  the  case 
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1791. 
Easter 
Term. 


£lme 

V, 

Da  Costa. 


is  different ;  he  has  a  right  to  maintain  it  agaiflst 
the  executor  or  the  next  of  kin  ;  it  is  not  to  be  re- 
voked on  mere  suggestion.  The  Court  hias  taken 
pains  to  find  a  case  where  a  will  has  been  set  up 
under  such  circumstances^  but  without  success^ 
which  is  singular  ;  March's  case  as  cited  shews 
that  a  creditor  was  admitted  to  contradict  the  sug- 
gestions of  the  next  of  kin  ;  there  is  no  difference 
in  the  principle^  and  the  case  applies. 
•  In  ^etoman  v.  Bourne  (a)  a  creditor  obtained 
administration  to  be  decreed  to  him^  and  before  it 
passed  the  seal  he  was  suffered  to  contest  the  inter- 
est of  a  person  claiming  under  a  nuncupative  will ; 
no  relations  appeared.  That  case  is  stronger  than 
the  present. 

In  a  manuscript  note  of  Sir  Edward  Simpson's  (fr) 
I  find  that  where  an  administration  is  granted  to  a 
creditor^  and  a  will  is  afterwards  produced^  he  has  ft 
right  to  contest  it  in  the  same  manner  that  the  next  of 
kin  might  have  done^  without  being  subject  to  costs. 

This  is  founded  on  reason ;  whereas  a  contrary 
practice  would  be  open  to  fraud ;  the  administrator 
when  cited  must  bring  in  the  administration^  but  the 
Court  will  go  no  further ;  he  may  contest  the  will ; 
whether  the  will  is  to  be  determined  accordingto  the 
laws  of  Florence  or  the  laws  of  England  is  out  of 
the  question^  he  has  a  right  to  establish  it  as  he  can. 

I  decree  that  the  creditor  shall  bring  in  the  ad- 
ministration, but  according  to  the  terms  of  the  ci* 
tation  he  is  at  liberty  to  shew  cause  why  it  should! 
not  be  revoked. 


(a)  Prerog.  1714. 


(^)  See  page  160. 
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1810. 
LOY^KIN  AKD  ontEbS  V.  Ed WARDS  kUD  OtBERS.        Michmeimoi 

Term. 

jEjlizabeth  Cook  died  on  the  19th  July,  1809,  ^  a  party  who 

•^  had  bef  n  ad- 

and  left  a  will  and  codicil,  in  which  heir  brothers  mitted  to  sue 

,  in  formft  pau* 

Samuel  Lovekin,  John  Whitehouse^  and  her  sister  pcrw.  dispau. 
Ann  Whitehnuse,  were  named  executors. 

A  caveat  was  entered  against  the  will  by  James     •%.F" 
Lovekin  another  brother  of  the  deceased  ;  suit  was 

r 

Contested  ;  the  executors  propounded  the  will  in  a 
common  condidit,  and  the  subscribing  witnesses 
were  examined  upon  it,  when  James  Lovekin  >vas 
admitted  a  pauper^  and  an  allegation  was  given 
by  him  in  opposition  to  the  will,  on  which  fourteen 
witnesses  were  examined  ;  a  responsive  allegation 
was  brought  in  by  the  executors  on  which  seven- 
teen witnesses  were  examined,  and  publication  was 
prayed;  the  executors  then  suspended  the  progress  February 
of  the  cause  and  took  out  a  decree  citing  Mary  Ed- 
wards a  sister,  and  Joseph,  Charles,  Richard  and 
Peter  Lovekin  nephews  of  the  deceased,  (and  the 
persons  entitled  in  distribution  to  her  personal  estate 
in  the  event  of  her  having  died  intestate,)  to  see 
proceedings ;  the  executors  then  re-propounded  the  June  0, 
will,  and  the  witnesses  were  re-examined  upon  it, 
when  Joseph  Lovekin,  one  of  the  nephews  cited, 
appeared,  and  upon  talking  the  usual  oath  was  ad- 
mitted a  pauper. 

The  present  question  arose  ^  upon  the  right  of 
this  person  to  sue  in  formft  pauperis ;  it  was  op- 
posed  by  the  executors^  and  on  their  behalf  an  act. 

M  2 
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M'^h^^i'       ^^  petition  was  entered  upon  stating  in  effect  that 

Term.       ''  the  executors  hi^ying  lieen  informed  that  Joseph 

^^^'^'^^^    Lovekin  and-  sdreralj^of  his  relations  were  deter- 

AND  oTnERs  i^ined  to  vex  and  harass  them  by  entering  another 
V-  caveat  asainst  the  will  and  codicil  as  soon  -  as  the 

i^D  oTUERs.  suit  now  prosecuting  against  James  Lovekin  should 

be  terminated  unless  they  (the  executors)  would 
make  a  compromise  with  them,  they  were  advised 
to  take  out  a  decree  against  Mar.y^  Edward^  and 
Joseph,  William^  Charles,  Peter,  and  Richard, 
Lovekin  to  appear  and  see  the  will  and  codicil  re- 
propounded;  that  Joseph  Lovekin  had  appeared 
and  been  admitted  to  sue  in  formfi  pauperis^ 
whereas  they  alleged  that  he  was  now  and  had  been 
for  upwards  of  six  years  a  housekeeper  and  resi- 
dent in  his  present  dwelling  bouse  in  Nottingham 
Courts  Drury  Lane ;  that  he  had  a  plate  on  the 
door  of  his  house  with  his  name  thereon  stating 
him  to  be  a  carpenter ;  that  he  occasionally  acted 
as  a  master  carpenter,  and  sometimes  performed 
funerals ;  that  he  paid  18/.  a  year  for  the  rent  of 
his  house,  which  wu  assessed  at  the  sum  of  16L; 
that  he  had  for  several  years  past  regularly  paid  all 
the  King's  house  taxes,  all  the  poor's  lates^  paving 
and  lighting  assessments,  and  parochial  rates,  as- 
sessments, and  taxes  of  every  description^  and  was 
very  regular  in  the  payment  of  the  same,  and  also 
in  the  payment  of  his  tradesmen's  bUIs ;  that  he 
lets  some  of  his  apartments  to  lodgers,  for  which 
he  gets  the  sum  of  24Z.  a  year ;  and  that  the  part 
of  his  house  which  he  occupied  was  furnijshed  by 
himself,  and  the  furniture  was  worth  50L  or  there* 

/    abouts ;  that  Joseph  Lovekin  acted  also  as  a  jour- 
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iteyman  carpenter^  and  that  he  had  been  for  sonre       ^810. 

*•  ±  11  iii_  i.»zi_  Michaelmas 

time  past  regularly  employed  by  a  cabinet  maker.       Term. 
vrho  pays  him  \l.  7s.  a  week  for  his  wages  ;  and 
they  further  alleged  that  the  said  Josepb  Lovekin 
derived  a  sufficient  income  from  his  business  and  v. 

letting  lodgings  to  support  himself  and  his  family     ^^^^^"' 
with  credit  and  decency,  and  was  a  person  in  the 
receipt  of  and  possessed  of  property,  and  worth 
considerably  more  than  6/.  after  the   payment  of 
his  just  and  lawful  debts/' 

On  the  other  side  it  was  alleged  in  the  act, 
''That  Joseph  Lovekin  did  not  intervene  in  the 
cause  for  the  purpose  of  harassing  the  executors, 
"but  because  he  had  reason  to  fear  that  they  would 
induce  James  Lovekin  to  a  compromise  and  to  drop 
the  proceedings  in  this  cause  against  the  pretended 
w3I ;  it  was  admitted  that  he  had  been  for  the  last 
five  years  tenant  in  the  house  he  now  occupied  in 
Nottingham  Court,  but  it  was  denied  that  he  ever 
had  a  plate  on  the  door  with  '  carpenter'  in  addi- 
tion to  his  name,  or  that  the  word  '  carpenter*  was 
at  all  written  on  any  part  of  his  house  ;  or  that  he 
h^d  at  any  time  acted  as  a  master  carpenter,  but 
it  was  admitted  that  when  out  of  employ  as  a  jour- 
neyman  carpenter^  he  had  more  than  once  exe- 
cuted a  job  on  his  own  account  as  all  other  jour- 
neymen do^  and  had  occasionally  provided  a  small' 
funeral,  but  that  he  was  still  justly  indebted 
to  an  undertaker  in  Fleet  Market  in  the  sum  of 
16Z.  8s.  3d.  the  total .  amount  of  goods  advanced 
for  dl  the  funerals  he  ever  provided,  save  one,  the 
account  for  which  was  2Z.  14s.  6d.,  and  which  had 
long  been  settled,  and  that  he  was  now  unable  to 
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1810.       dischar&'e  the  said  16/.  8s.  3d.:  it  was  further  ad- 

Term.      mitted  that  he  paid  18/.  rent  for  his  house^  but, 

^'''^'^^^    then  the  deduction  of  the  land  and  property  tax 

AND  OTHERS  ^^^  *^®  scwcr  ratc  was  always  first  paid  by  his 
V-         landlord^  so  that  his  yearly  payment  did  not  exceed 

AND  OTHERS,  l^'-  7s-  \0d.\    that  he  had  usually  paid  the  poor 

rates  and  other  assessments  and  taxes^  but  from 
poverty  he  had  not  been  able  to  pay  them  regu- 
larly^ and  that  since  his  residence  in  his.  present 
bouse  after  due  examination  before  the  vestry  of 
the  parish  he  had  been  discharged  and  excused 
from  the  payment  of  the  said  rates  on  tbe  ground 
of  poverty ;  and  it  was  admitted  that  he  let  the 
rooms  unoccupied  by  himself  and  fiamily^  two  at 
three  shillings  each^  two  at  one  and  eight  pence 
each  J  and  one  at  one  shilling  per  week^  but  that 
the  rent  was  precarious  and  uncertain  from  the  po- 
verty of  his  lodgers^  and  because  the  roomis  were 
often  long  untenanted^  and  that  he  could  not  pay 
his  own  rent  without  letting  the  lodgings  ;  that  all 
the  furniture  in  the  house  was  not  worth  more  than 
13/.  198.  6i/.;  and  it  was  farther  alleged  that  Jo- 
seph Lovekin  was  in  the  employ  of  Job  Sabin^  a 
broker^  as  porter  to  him  in  his  business^  and  was 
now  in  the  receipt  of  \l,  7s.  per  week  as  wages ; 
but  it  was  denied  that  he  was  wprth  5/.  after  the 
payment  of  his  just  debts^  and  alleged  that  he  was 
insolvent  and  indebted  to  various  persons  in  sums 
which  he  was  unable  to  pay." 

Several  affidavits  were  given  in^  both  on  the  one 
Bide  and  on  the  other^  in  support  of  the  fiacts  d<H 
tailed  in  the  petition. 
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Judgment.  ,,.\®^?' 

Mtchaelmas 

Sir  John  Nicholl.  Term. 

This  is  a  question  whether  a  party  who  has  been 
admitted  a  j)auper  in  the  usual  form  shall  now  be 
dispaupered.  Various  affidavits  have  been  gone  "o- 
into  partly  upon  trivial  and  collateral  facts^  and  it  ^j^,^  others. 
is  not  very  clear  whether  the  party  is  or  is  not  in- 
solvent ;  without  however  entering  into  any  very 
minute  calculation  of  bis  circumstances^  which  the 
'decision  of  this  question  does  not  require/  he  seems 
to  be  a  person  pretty  even  with  the  worlds  his 
house  rent  is  paid  by  the  lodgings  he  lets^  and  his 
earnings  as  a  carpenter  are  about  70Z.  annually  ; 
and  the  question  is  whether  a  party  thus  circum- 
stanced is  entitled  to  appear  as  a  pauper  ? 

To  sue  as  a  pauper  is  a  great  privilege  of  law^ 
it  belongs  only  to  the  necessity  arising  from  absolute 
poverty,  and  from  the  absence  of  any  other  mode 
of  obtaining  justice  ;  no  person  is  entitled  to  the 
gratuitous  labours  of  others  who  can  furnish  the  r 
means  of  providing  them  for  himself ;  besides  it 
places  the  adverse  party  under  great  disadvantages, 
it  takes  away  one  of  the  principal  checks  upon 
vexatious  litigation  ;  the  legal  claim  to  so  great  a 
privilege  ought  therefore  to  be  clearly  made  out, 
It  is  a  complete  but  not  an  uncommon  misappre^ 
hension  of  the  law,  to  suppose  that  because  a  perr 
son  is  in  inscdvent  circumstances,  and  because  he 
can  truly  and  conscientiously  swear  that  he  is  nbt 
worth  d/.  after  all  his  just  debts  are  paid,  that 
therefore  he  is  entitled  to  be  admitted  or  rather  to 
proceed  as  a  pauper ;  it  is  primfi  facie  ground  to 
admit  him  as  such  but  no  more  ;  if  it  were  other^* 
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.1810.       lyige  many  persons  living  in  great  splendour  and 

Term.      luxury  would  be  so  entitled ;  for  nutay  penolis  in 

^"^^^^^^^    business  in  the  enjoyment  of  an  immense  income 

ANp  OTIISB8  ^^^  maintaining  a  proportionate  expenditure  would 

^  V-         not  be  worth.  6/.  after  the  payment  of  their  iust 

Edwaeds      -  -  *    "^  •* 

AND  OTHEEB.    UCDtS. 

The  decisions  however  have  gone  on  very  differ- 
ent grounds.  In  BUejf  v.  Rivett  (b),  Riley  prayed 
to  be  admitted  a  pauper^  and  swore  he  was  1^6002. 
in  debt^  bnt  admitted  that  his  brother  allowed  hitti 
annually  for  keeping  his  books  100^.  -  The  Court 
decided  that  he  was  not  entitled  to  be  admitted. 

In  Barham  v.  Barham  (c),   the  Ck>urt  stated 

(b)  Before  the  Condelegates,  1794. 

(c)  Before  the  Consistory  Court  of  LondoD,  June  13,  1789, 
^    a  citation  had  been  taken  out  by  the  wife  against  the  husband 

In  a  cause  of  cmeliy  and  adultery ;  on  the  question  of  alimony 
coming  before  the  Court  the  husband  appeared  under  a  proteajt 
as  haTing  been  cited  of  a  wrong  parish,  and  prayed  to  be  admit- 
ted a  pauper.  According  to  a  note  of  the  judgment  in  my  pos- 
.  session,  the  Court  (Sir  William  Scott)  is  reported  to  have  said 
on  the  latter  branch  of  the  case,  ^^  The  nut  question  is  whether 
he  is  to  be  admitted  in  formfc  pauperis  ^  it  is  said  this  is  not  dis- 
cretionary ;  but  that  the  Court  mu3t  admit  the  fact  upon  oath 
of  the  party.  I  should  be  sorry  if  it  were  so,  that  the  indnl* 
gence  designed  for  honest  poTcrty  should  be  allowed  imme* 
diately  upon  the  oath  being  taken ;  I  conceire  it  to  be  othefi* 
wise ;  the  Court  may  even  dispauper*  Such  cases  have  been  at 
.  common  law ;  2  Salkeld,  p.  507;  here  the  man  has  been  brought 
up  in  a  liberal  profession,  he  had  a  fortune  with  his  wife,  he  is 
healthy  and  able  to  gain  an  income ;  one  who  can  earn  a.  snffioieiit 
liyelihood,  is  not  entitled  to  this  indulgence*  The  Court  should 
be  particularly  cautious  where  the  remedy  is  sought  in  a  case  like 
this ;  a  suit  for  separation  and  alimony ;  this  would  be  at  once 
shutting  the  door  against  redress  and  defeating  one  great  object 
of  the  suit.  It  is  stated  that  he  receiied  with  bis  wife  400/.,  styi 
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^'  If  a  person  has  the  means  by  honest  exertion  to       1810. 
acquire  a  competence  he  has  no  claim  to  be  aiknit-       Term. 
ted  a  pauper.     Mr.  Barham  in  two  years  has  ex- 
pended 7502.^  he  is  not  the  kind  of  person  entided 
to  the  iodulffence  of  havinff  the  labours  of  others         v. 
gratuitously/'  and  ofer^ruled  his  petition  to  be  ad*  ANDoti^oM. 
mitted  a  pauper.  - 

In  an  anonymous  case  {d),  in  Salkeld^  where  a 
motion  was  made  to  dispauper  a  parson  who  wak 
pfauntiff  in  an  action^  because  he  had  a  living 
of  40Z.  a  year^  though  he  had  sworn  he  was  iA 
debt  more  than  be  was  worth ;  ChidT  Justtcfe  Holt 

« 

was  of  opinion  that  his  being  indebted  was  no  rea- 
son ;  it  was  enough  that  he  had  a  considerable  es- 
tate in  possession. 

In  Sinith  v.  Smith  {e)  the  Court  said  ''  If  a 
party  has  a  current  income  though  no  permanent 
property  be  must  be  dispaupered ;  this  person  ha* 
about  20/.  a  year  from  houses^  he  gets  about  402. 
a  year  by  his  business  as  a  carpenter^  his  whole 

be  is  indebted  SSO/.,  and  is  proved  to  hare  spent  70M.  within 
tibe  last  twe  yean  besides  wliat  be  gained  by  his  profession.  A 
person  staling  such  eztrayagancies  to  the  Court  comes  with  aii  iU 
grace  tp  ask  the  assistance  of  other  men.  I  shall  reject  this  ap^ 
plication,  and  assign  him  to  appear  absolutely." 

((/)  [Mich.  11  Will.  3.  B.  R.] 

Mr.  Northey  mored  to  dispanper  a  parson,  who  was  platntiflf 
in  an  aetiod,  becanse  he  bad  a  living  of  40/.  per  annnm*  Tar- 
ton  and  Gonld  JoMoes  conM,  beoanst  he  swore  he  was  in 
debt  more  than  he  was  worth.  Holt  C.  J.  differed  from  them ; 
for  his  being  indebted,  or  his  estate  being  mortgaged,  is  no 
reason ;  it  is  enough  that  he  has  a  considerable  estate  in  pos- 
session. 2  Salkeld,  p.  507. 

(e)  Consistory,  Hilary  Term,  1794. 
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1810.      income  id   about  621.;"   and  the    Court    dtspau- 

Mkhaelmas  , 

Term.        pcred. 
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In  Shaw  v.  Sfiaw  (/)  the  Court  laid  it  down 
'  the  question  is  whether  to  admit  a  party  a  pau- 
V-  per  ?  suing  in  forma  pauperis  is  a  g-reat  privilege^ 
A»D  OTHERS.  ^^^  ^^^y  belougs  to  real  poverty  ;  the  common  rule 
both  at  common  law  and  in  this  Court  is  that  after 
payment  of  debts  he  must  not  be  worth  bi;  yet  this 
IB  not  to  be  understood  if  there  bean  income,  though 
after  the  settlement  of  his  afiairs  he  may  not  be 
worth  bl.  A  man  worth  an  income  of  5000/.  per  an- 
num may  not  after  payment  of  his  debts  be  worth  5/. 
The  party  admits  that  he  had  an  income  of  70/.  per 
annum  though  he  is  in  debt  above  200/.  beyond  his 
effects^  so  that  he  is  not  in  a  state  of  extreme  poverty. 
I  shall  reject  his  application  to  be  admitted  4  pauper.'* 

These  cases  are  quite  decisive :  though  in  the 
present  instance  the  party  may  be  insolvent,  yet  bj 
his  trade  his  handicraft  he  earns  nearly  70/.  a  year^ 
be  is  not  entitled  ;  there  is  less  reason  also,  because 
he  is  not  to  be  a  plaintiff,  nor  even  necessarily  a 
defendant ;  though  there  may  be  some  doubt  upon 
the  law,  whether  except  in  some  excepted  cases 
defendants  are  entitled  to  sue  in  formft  pauperis  ; 
but  here  he  is  quite  a  volunteer,  merely  cited  to  see 
proceedings ;  be  is  not  boimd  to  appear,  he  is  a 
mere  intervener  ;  this  is  not  a  favourable  case  for 
indulgence.  There  is  another  party,  a  pauper, 
also  contesting  suit  and  nothing  to  induce  a  suspi« 
cion  that  the  adverse  parties  are  colluding ;  indeed 
the  inference  arising  from  these  proceedings  would. 

(/)  Consistoiy,  l^fkliaebniis  T^nO)  1807« 
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be  directly  the  reverse,  and  it  would  be  greirt  in-  ,,  i^^^- 

,    ,       1  ,  .      .^    1                                             1.  Michaelmas 

justice  and  hardship  if  the  executors  were  to  be  Term. 

harassed  by  two  paupers  ;  the  case  therefore  is  in  ^^'*>^'^^ 

no  d^ee  favourable ;   there  is  no  necessity  for  ^j^^  others 

any  appearance ;  but  if  there  were  ever  so  great  a  «^- 

necessity,  I  am  satisfied  that  on  principle  and  au-  ^,^|>  others, 
thority  this  person  has  made  out  no  title  to  be  ad- 
mitted a  pauper. 


1810. 
^  ,    ir  Mkhadmoi 

BiLUNGHURST  V.  VicKERS,  formerly  Leonard.  Term, 

JVbr.  23. 

Joseph  Leonard  died  on  the  6th  of    March,  ^^^J^ 
1808j  on  the  2l8t  of  the  same  month,  Ann  Leo-  '^f,^^ 

-*  '  not  to  be  en-  ■ 

nard  his  sister  took  out  letters  of  administration  tided  to  pro- 

bate. 

to  the  goods  and  chattels  of  the  deceased  on  the 
ground  of  his  having  died  intestate.  A  citation 
was  afterwards  served  upon  Ann  Leonard  calling 
upon  her  to  bring  in  the  said  letters  of  administra- 
tion^ and  shew  cause  why  they  should  not  be  re- 
voked^ and  also  why  probate  should  not  be  granted 
of  the  following  will  to  Mr.  Billinghurst  the  sole 
executor  named  in  it 

^'  This  is  the  last  will  and  testament  of  Jo* 
*'  seph  Leonard,  No.  3,  Great  Dean's  Courts 
^'  St.  Martins  le  Grand,  Tailor.  First,  my  just 
[[  and  lawful  debts  paid  as  soon  as  may  be 
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1810. 
Mkhaelmoi 


ViOKEBS, 

Jbrmerfy 
Leonard. 


t< 


€C 


'^  after  my  d^ease^    I  leave   Ann  Leonard, 
'^spinster,  the  sura  of  one  shilling;  the  re- 
''  sidae  of  my  property  I  may  possess  at  my 
tleatfa  to  be  disposed  of  as  under ;  to  Joseph 
Kinrg,  of  Elgin,  500/.  3  per  cent  Bank  An* 
'^  nuHies ;  William  Thomas,  the  same  amount, 
of  "Queen  Street,  Cheapside ;  to  Mr.  J'ree- 
bane,  at  Mr.  Creight,  Watling  Street,  the 
sum  of  fifty  pounds  Bank  Stock ;  To  Sarah 
Warner  four  hundred  pounds  three  per  cent 
Consols;   to  William  BiUvnghurst,  of  St. 
Martins  le  Orand,  fxe  hundred  pounds, 
and  to  be  my  whole  and  sole  executor  and 
residue  legatee." 
''  Signed  this  fifth  day  of  March,  1808. 
Witness  Joseph  Leonard. 

John  Obadiah  Jaques, 
WtUiam  Marston. 


€t 


€t 


€€ 


<€ 


€€ 
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€t 
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SfBoabey  and  Adams  {a)  argued  in  support  of  the 
wUl. 

Jenner  and  Edwards  (a)  contri. 

Judgment. 

Snt  John  Nkholl. 

The  question  arises  on  the  will  of  Joseph  Leo- 
nard, who  died  on  the  6th  of  March,  180iB ;  hie 
kft  a  sister;  the  only  person  who  would  have  been 
entitled  to  his  property  had  he  died  intestate  ;  the 
will  is  dated  on  the  fifth  of  March.     The  allega- 

(o)  The  substance  of  the  pleas  giyen  in  on  each  tidtj  and  th* 
eridence  adduced  in  support  of  them^  are  so  anplj  recapitn* 
iated  in  the  judgment  pronounced  by  tlie  Court,  that  it  has  not 
baen  fhotight  necessary  to  insert  them  here. 
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tion  propounding  this  paper  was  special ;  it  pleaded   .-J®^^* 
the  disaffectiou  of  the  deceased  fo  his  sirter^  apd      T^rm. 


Buxuro* 

WJJUft 


his  dislike  of  her^<— his  repeated  refusal  to  see  her 

during  his  last  iUness^ — and  his  declaration  that.be 

had  cut  her  off  with  a  shilling ; — that  he  was  mwb         ^* 

addicted  to  the  immoderate  use  of  spirituous  liquors    ji^rmifriy 

by  whiph  he  had  injured  his  healtbj  but  that,  his    I*bo»ard. 

mental  facultiea  save  when  he  was  under  tbe  ini(Q^ 

diate  influence  of  liquor  were  in  no  degree  impaired^ 

and  that  he  wholly  abstained  from  spirituous  liq^n 

with  the  exception  of  sopie  weak  rum  and  water 

during  the  whole  of  hislast  illness ; — ^that  while  cout 

fined  to  the  house  by  his  last  illness  he  did  with  his 

own  hand  write  so  much  of  the  w4Ilpropounded  as 

is  contained  between  the  words  '^  This  is  the  last 

wilV'  and  ''  Bank  Stock/'  but  that  being  in  a^weak 

state  of  body  he  found  himself  unable  to  complete 

and  execute  the  same^  and  therefore  sent  foft  Mr. 

BiHinghurst  and  requested  lum  to  finish  it ; — that 

Bi)lingburst  advised  him  to  defer  it  till  the  Monday 

folloyriog^  wheo^i  he  might  bjs  able  to.  write  it  him* 

s^lf^  but  thp,  deceased  persisted  in  his  request  that 

it  should  be. done  t^en^  and  aecordipgly  the  re* 

maining  part  of  the  will  was  wcitteu  by,  QiBingr 

hurst  from  jnstructM)np  of  the  deceased^*  and  when 

it  was  80  done  w^^s  read  all  over  ta  ^nd  approved  )>y 

\i\ffL ; — ^but  thf^t  h^\  declared  he  bald  an  intention  if 

he  lived  till  Monday  to  leave  some  legacies  in  difL«i 

rity^  and  desired.. Bill|nghi(r9t. to  .turn. over. in  hia 

mind  what  public  charities  were,  the  best  objects ; 

but  that  for  fear  of  accidents  he  W99uld  not  defer 

tl^e  execution. of  his  will  The  allegation^ then  states 

the  execution  in  the  presence  of  two  witnesses  uid 
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Billing* 

HURST 
VlCKERS, 

fbtmerl^ 

LCOXARD. 


V 


pleads  that  the  deceased  had  been  intimate  with 
Biiiinghurst  for  forty  years,  and  that  he  had  ff 
great  regard  for  Sarah  Warner  a  legatee  in  the 
will^  who  had  IiTed  in  his  service  several  years 
and  to  whom  he  had  often  made  proposals  of 
marriage. 

In  contradiction  to  this  it  is  pleaded  in  a  single 
article  that  there  were  no  instructions  given  for  the 
will,  that  it  was  not  read  over  to  the  deceased,  and 
that  he  was  incapable  at  the  time  of  execution. 

This  is  the  substance  of  the  pleas  to  the  merits 
of  the  case ;  other  pleas  have  been  given  in  ex* 
ception  to  the  credit  of  the  witnesses. 

The  two  subscribing  witnesses  have  been  exa- 
mined. 

The  first  says  that  he  was  brought  by  Bii- 
iinghurst, and  introduced  by  him  to  the  deceased, 
who  he  says  appeared  as  if  he  knew  him  but  did 
not  speak ;  that  while  he  took  the  pen  into  his 
hand  he  fixed  his  eyes  on  the  paper  writing ;  thaC 
he  appeared  rational  and  sensible,  and  the  witnessr 
thought  he  was  reading  the  paper.  This  witness, 
from  other  parts  of  his  evidence^  appears  a  fair 
and  cautious  witness. 

The  second  witness  is  a  carpenter,  he  wa» 
fetched  also  by. Biiiinghurst^  he  says  that  the  de- 
ceased  looked  earnestly  at  him,  but  did  not  speak, 
he  appeared  to  read  the  paper  but  did  not  speak ; 
the  witness  is  deaf/  but  he  saw  the  motion  of  the 
deceased's  lips  and  was  informed  that  he  ^vas  asking 
where  he  was  to  sign. 

These  two  witnesses,  therefore,  in  substance- 
give  nearly  the  same  account  of  the  transaction. 
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The  handwriting  of  the  former  part  of  the  will 
and  the  signature  are  clearly  proved  by  one  wit- 
ness^ and  are  not  ventured  to  be  disproved  by  plea. 
This  is  therefore  full  proof  of  an  act  of  execution  ; 
and  execution  generally  speaking  implies  every 
thing  till  the  contrary  is  proved ;  proof  of  reading 
over^  proof  of  instructions  are  not  necessary  unless 
the  capacity  is  shewn  to  be  doubtful. 

In  the  present  instance  there  are  no  instructions^ 
and  the  latter  part  of  the  will  is  written  by  the  ex^ 
ecotdr  himself,  who  is  principally  benefited^  and 
who  appears  to  hav^  been  the  active  agent  in  bring*" 
JOg  the  witnesses  to  the  deceased's  house. 

The  case  resolves  itself  into  one  of  capacity ; 
unless  capacity  be  impeached^  the  proof  is  such  as 
will  satisfy  the  law ;  if  capacity  be  wholly  •  im^ 
peached^  the  whole  instrument  may  be  invalidated ; 
if  capacity  be  partly  impeached^  a  part  of  it  may  be 
invalidated. 

It  is  alleged  by  the  next  of  kin  that  the  deceased 
was  not  capable  of  making  his  will  for  some  time 
previous  to  his  death:  they  certainly  have  pro- 
duced several  witnesses^  who  speak  strongly  to  in- 
capacity ;  they  depose  that  for  three  years  he  was 
not  capable  of  making  his  will ;  bu^  all  these  wit* 
nesses  on  the  cross  examination  admit  that  he 
had  givien  himself  up  to  excessive^  drinking,  that 
his  derangement  was  occasioned  by  drunkenness, 
and  upon  the  whole  there  is  no  reason  to  conclude 
that  he  laboured  under  any  incapacity  except  when 
under  the  influence  of  excessive  drinking>  and 
that  when  free  from  the  effects  of  liquor  he  lost 
his  insanity.     This  however  is  widely  different  in  a 
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- -.\^*9*       ^^g^  view  from  insanity  ;  he  carried  on  his  business 
Term.      hiQiself^ — he  lyas  a  toalor  till  the  time  of  his  deaths 


.— be  kept  his  own  accounts^ — he  made  his  own 
returns  to  the  assessed  taxes ; — ^he  was  a  drunken 
man  and  played  drunken  pranks^ — ^but  was  not  an 
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form^fy.    insane  roan ;  where  this  habit  has  continued  such 
LfiOKAw.    a  person  is  liable  to  imposition  and  his  capacity 
is  become  more  doubtful  and  equivocal. 

The  apothecary  and  another  witness  state  that 
the  deceased  for  the  last  ten  days  was  quite  capable 
of  making  his  will ;  they  also  speak  to  his  fixed  de- 
termination not  to  leave  his  property  to  his  sister. 
Violent  quarrels  are  proved  between  him  and 
his  sister^  and  a  separation  had  taken  place  be- 
tween them  ; — ^both  indulged  in  drinking  to  an  ex^ 
cess ;— each  frequently  threatened  to  destroy  the 
other's  life. 

The  apothecary  endeavoured  to  bring  about  a 
reconciliation  which  the  deceased  refused^  he  spoke 
of  his  sister  in  terms  of  the  utmost  dislike  anit  said 
he. had  made  his  will  and  cut  her  off  with  a  shillings 
The  •  apothecary 's  account  is  confirmed  by  Dr«. 
Lettsom^  who  attended  him  for  seven  days  prior 
to  the  4tb  of  March.  Dr.  Lettsom  forbade  him» 
the  use^of  strong  liquors  except  a  little  rum  and- 
water. 

This  evidence  given  by  medical  persons  who 
speak  to  habitual  drunkenness  till  his  last  illness^ 
aivl  then  to  his  abstinence  from  strong  liquors,. 
coiQHig  in  aid  of  the  act  of  execution,  obliges  the 
Court  not  to  pronounce  against  the  whole  of  the 
will 
The  fonojer  part  of  the  will  is  supported  by  de« 
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clarations  of  the  deceased  and  the  evidence  of  the 
paper  itself,  for  the  whole  is  in  his  handwriting, 
—-there  is  moreover  the  recognition  of  his  having 
cut  oflF  his  sister  with  a  shilling, — and  the  circum- 
stance of  his  pointing  to  the  place  where  his  will 
was  deposited.  This  part  therefore  could  not  be 
set  aside  unless  actual  incapacity  had  been  shewn 
at  the  time  of  execution. 

The  difficulty  arises  as  to  the  remainder  of  the 
will,  the  appointment  of  Mr.  Billinghurst  as  resi- 
duary legatee,  and  all  those  parts  of  the  instrument 
which  were  in  Mr.  Billinghurst*s  handwriting. 

The  Court  must  take  a  cautious  view  in  decid-' 
ing  questions  of  law  and  fact ;  it  is  an  established 
principle ;  that  where  capacity  is  doubtful  at  the 
time  of  execution  there  must  be  proof  of  instruc- 
tions or  of  reading  over ;  a  man  in  a  languid  tor- 
pid state  may  easily  acquiesce  in  signing  his  name 
to  a  will  set  before  him,  more  especially  when  he 
knows  that  there  is  something  in  the  paper  which 
he  wishes  to  take  effect ;  the  presumption  also  is 
strong  against  an  act  done  by  the  agency  of  the 
party  benefited  ;  the  act  is  not  actually  defeated  as 
it  was  by  the  civil  law  {a)  provided  the  intention 

(a)  Such  a  bequest  was  a  complete  nullity,  and  placed  pre- 
cisely upon  the.  same  footing  in  point  of  law  as  those  bequests 
hj  which  testators  left  property  to  legatees  on  the  express  con- 
dition that  they  in  their  wUls  should  hare  bequeathed  as  much 
property  to  them* 

.  Si  quis  hereditatem  rel  legatum  adscripserit,  quasritur  an  has* 
ledttas  Tel  legatum  pro  non  scripto  habeatur,  et  quid  si  sub- 
stitntum  habeat  hujusmodi  institutio  ?  Respondit :  pars  here* 
ditatis  de  quH  me  consuluisti,  ad  substitutum  pertinet.  Nam 
senatus,  cum  painas  l^s  Comelis  constitneret  ad? ersus  eum^ 
VOL.  I.  O 
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j^ffcQ  be  fairly  dedifced  ffoo)  other  circpmi^t^QQes. 
Though  the  Couf t  will  v^ot  presume  fra^d«  H  V^iU 
require  strong  prpofs  of  intention.  Now  \xi  thi9 
caae,  \yas  the  deceased's  capacity  so  alive  ^s  to  prer 
vent  him  from  executing  an  instr^m^nt  of  the  con- 
tents of  which  he  was  not  aware  ?  or^  was  he  so 
languid  and  reduced  as  to  acquiesce  in  whi^teyer 
might  be  proposed?  His  constit^tioA  and  h^bits( 
were  broken  up^  he  languished,  ^n4  di^d  af(,eir  an 
illness  of  ^  fortnight ;  the  apothecary  visited  Iwni 
9n  the  3d  and  '4th  of  Marph  aAd  the  fjie^eai^f  d  4iQ4 
on  the  6(h ;  it  does  not  appear  directly  that  hQ 
saw  l^im  on  the  5tii.  still  less  at  what  time>  on.  Uiat 
day  he  saw  him  ;  the  apothecary  was  npl^  apprised 
that  he  meant  to  do  any  other  t^stja/nentary  ^qt 
sinc^  he  shewed  him  tt^e  >vill  or  rathej;  ppjqt^d  to  it 
telling  him  that  he  haji  Qut  oif  hjs  ^^tfix  wi||),  ^ 
shilling. 

■ » » 

What  then  is  the.  fact  ?  the,  deceased,  waji  gra- 
dually wearing  out  and  a,ctual|y  di^s  withifi  tw,elya 
hours  aftjer  the  transaction  of  the  will^ 

^ui  sibi  haB.reditatem  T9I  lesatui^  scripiMseti  efidfg^^mnfifi  im^ 
prob&sse  videtur,  quo  improb8.te,  s)m(,  Uk^,^^  eff.fjprff^vi^ 
Tiiius  haredem  scr^^^tum  in  tapulU  suis^rfcUaperU^  ex^jpartp^ 
hceres  esto :  ut  perinde  hab^rentur,  ac  si  insertae  testamcnto  non 
fttissent.  Digest :  lif .  34.  T^.  a^  ^^  INl .  ^9.  W^i^  qw.  ^i^A^- 
icripsit  io  testamento." . 

The  Roman  law  was.  ext^n^ply  j^}o^s  fi^,  tlMiVipftj^,  Itoi^* 
o^ljr  excluded  a,  pfijrty  f r^m,  t^^  b^ue/i4  ^C  t  ^  ^w  ^^i .  ^^  f^^^ 
the  benefit  also  of  an  act  done  bj  those  who  n)jg|^|T4)|tvf  liy  bf» 
presumed  to  be  uod,9.r  h^  iufl^epce.or.coqflfo).^  t^iiA,  a. legacy 
wfis  a^  much  foid  if  it.hi^^  t  ^^F  .writtea  hf  th^^^are^or  son  o| 
the  legatee  (proyid/ed  that  son  hf^  npt,bm|i.enyi9icij^t|4fwili 
thepatetnal  authority)  a^  if  it>a4,  b«f^^w^itt«  Jliy.tlMi;hmm 
HWW-.  ^l  lib,.  4^,.  T\t.,  10, 8. 1$^ 


The  allegation  ^iven  in  by  Mr.  Kllingliiirst  ^}^'^^ 
states  that  he  wrote'  the  Will'  from'  i\istractiohs  ^ven      Term. 
by  the  det^eas^d  and  read  oVer  to  him ;   that  the    ^^^^^^-^ 
deceasied' read  over  the  Will  Himself  and  expressed    ^^S' 
his  satisfi^ction  at  if^  but  silid'  that  he  had  thought         ^^ 
of  leaving  isrbnie  of  his  prot)erty  in  charities^  which    formerly 
he  woulfl  do  on  Monday.     According  to  the  evi-    1«soiiabj>. 
dfehc^,  thfe  decelased  was  so  worn  out  that  he  could' 
not  g6  on  to  complete  his  will ;  the  legacies  do  not 
^  near  to  disfiose  of  the  btlk  of  his  fortune^  they 
aMotint'  to  dbout  12002^  whereas  his  fortune  is  be- 
tween 4'atid  5000/. 

Billhightirst'  fetches  the  witnesses^  two  young 
nien^  neighbours^  and  not  the  persons  originally 
ititended  by  the  deceasied ;  the  deceased  did  not 
speak ;  at  one  of  the  witnesses  he  looked  earnestly ; 
the  other  he  seemed  to  know ;  he  takes  no  notice 
thoughf  they  were  not  the  persons  he  expected: 

BillinghUrst  conducts  the  whole  of  the  transac- 
tion^ he  reaches  the  pen  and'  the  deceased  looks  at 
BiRing^ttrst  t6  shew  him  whete  to  sign,  but  does 
ifoft  speak  or  take  any  notice' ;  the  witnesses  sign 
their  names  and  immediately  leave  the  room  ;  thin 
is  the' whole  of  the  execuliori  ; — there  is  no  reading 
over,— not  a  word  exchanged, — it  is  all  the  act  of  the 
executor ; — what  is  there  to  satisfy  the  Court  that 

■ 

the  debensed  knew  the  meaning  of  this'  addition  to 
his  *  will  >-^The  attesting  witnesiles  give  no  proof 
that  the  deceased  by  ati  acquiescing  '^  yes"  knew ' 
the  impbrt  of  this  latter  end  of  the  paper. 

The- silence  of  the  deceased  and  the  active 
ageh^  of  Mr.  BiHinghurst  increase  the  demands 
of  th^laWVtHcfi^e  is  no  appterance  aflbrmativefy 

o  2 


196 


CASES  DETERMINED   IN  THE 


1810. 

MichaelmoB 

Term. 


BlLLIVG- 
HURhT 

V. 
V1CKER89 

formerly 

LSONARO. 


of  fraud  or  imposition.     The  Court  also  does  not 
presume  fraud  ;  but  the  Court  demands  proof. 

What  are  the  circumstances  relied  upon  in  addi- 
tion to  the  execution  ?  declarations  that  he  would 
give  his  sister  only  one  shillings  but  nothing  to 
shew  that  he  intended  to  appoint  Mr.  Billinghurst 
executor  and  residuary  legatee^  nothing  in  the  way 
of  previous  declaration  on  this  point.  The  matter 
is  brought  up  to  the  account  given  by  the  subscrib- 
ing witnesses  and  there  it  ends.  There  is  a  complete 
absence  of  instructions  and  of  all  declarations  of 
intension  respecting  Mr.  Billinghurst ;  there  is  no 
proof  that  the  deceased  had  any  knowledge  of  the 
transaction. 

At  the  same  time  it  is  to  be  remembered  that  he 
had  a  great  regard  and  friendship  for  Billinghurst^ 
and  also  for  the  maid  servant  (Sarah  Warner)^  and 
it  is  not  improbable  that  he  might  have  intended 
Billinghurst  to  be  executor^  and  to  have  given  him 
and  Sarah  Warner  some  legacy^  but  the  Court 
cannot  act  upon  probabilities ;  it  must  have  proof. 

In  the  absence  of  all  instructions  fropi  the  de- 
ceased the  declaration  spoken  to  by  Mrs.  Warbur- 
ton  is  very  material ;  an  exceptive  allegation  has 
been  given  in  to  the  character  of  this  witness ;  the 
result  of  it  is  that  her  character  is  left  much  where 
it  was.  Without  an  exceptive  plea  the  Court  would 
liave  been  much  on  its  guard  for  fear  of  misrepre- 
s^nitation  as  to  a  declaration  of  this  sort ;  Mrs. 
Warburton  states  that  Billinghurst  told  her  that 
'^  a  few  hours  after  the  deceased's  deaths  when  she 
''  was  conversing  with  him  on  the  deceased's  mode 
''  of  life^  and  th^  miserable  state  in  which  he  died 
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althoQfirh  he  was  worth  so  much  roonev,  and  re-       \^\0' 
spectmg  his  being  a  man  of  large  property  ;  the       Term. 
said  Mr.  Billinghurst  then  said^  speaking  of  Jo- 
seph Leonard^   He  sent  for  me  last  night,  and 
he  then  made  something  of  a  will,  and  he  was         v* 
so  very  ignorant  that  he  had  no  idea  but  that  the     formerly 
girl  (meaning  the  deceased* s  said  servant  Sarah    tifiowAHD. 
Warner,  J  and  I  might  sign  his  will,  and  that 
that  would  he  student ;  or  the  said  Mr.  Bil- 
linghurst made  use  of  words  to  that  effect^  mean- 
ing that  the  deceased  thought  them,    the  said 
William  BiUinghurst  and  Sarah  Wafner,  com- 
petent to  become  subscribed  witnesses  to  the  said 
will ;  and  the  deponent  observed  that^  as  they  were 
not  proper  persons  to  sign  such  will^   she  sup- 
''  posed  the  deceased  had  left  tiiem  legacies  ;  and 
Mr.  Billinghurst  then  replied  that  he  (meaning 
the  deceased)  had  done  so^  and  that  he  had  left 
him  500Z.  and  had  pressed  him  many  times  over 
to  know   if  that  would  satisfy  him^    and   if  it 
'*  did  not  he  should  have  more^  and  that  the  an- 
^  swer  he  had  given-  was  that  he  was  thoroughly 
"  satisfied ;  and  he  then  added  that  out  of  the  sum. 
''  of  500i.  he  was  to  bury  the  deceased  and  collect 
in  his  book  debts  ^nd  settle  his  affairs^  and  that 
he  hoped  Miss  Leonard  would  make  no  disturb- 
ance about  it^  but  would  pay  all  the  legacies^  for 
*^  there  would  still  be  sufficient  for  her  as  the  de-  ' 
**  ceased  had  willed  not  so  much  as  1500/.  sterling 
'^  as  all  the  legacies  consisted  of  stock  except  his 
own  which  was  500/.  sterling ;  and  he^  the  said 
William  Billinghurst^  said  at  the  same  time  that 
'*  the  deceased  was  tired  that  night  and  could  not 
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'^  think  of  any  things  more  he  wished  to  do^  and 
'^  bad  dnired  him  to  conie  on  the  Mondary  follow- 

in^to  finish  thd  wiH  as  he  thought  of  leaving 

some  legacies  to  charities." 

it  is  siaqgalar  if  the  deceased  did  <iot  think  h€ 
bad  finished  his  wiH  that  he  shoakt  interpose  an  ex- 
ecvtor  and  nesidiiary  legatee ;  it  has  beeil  argued 
tliilt  the  dedarati€Hfis  of  the  deceaised  Height  have 
the  efltet  of  supplying  the  two  legacies^;  the  Court 
feetsu  strong  inclinhtion  to  pronounce  for  them^ 
htit  it  has  considerable  hesitation  in  this  respect|, 
being  unwtting  to  depart  from  its  usual  rules.  T 
shall  take  time  tO'  consider  as  to  the  point' df  these 
two  legacies ;  recommending  to  the  parties-  Vcy  con- 
sider (particularly  as  the  sister  if  the^  deceased  had 
lived  w^tmld  certainly  have  been  cut  off  with  a  shil- 
fingO  whether  they  shall  not  pay  them> 

I  have  no  hesitation  in  pronouncing  that  the 
party  has  foiled  in  proof  of  that  part  of  the  will 
which  is  applicable  to  the'  appointment  of  the  ex« 
ecutor  and  residuary  legatee. 

I  pronounce  therefore  against  the  last  clansis  of 
Ifee  will ;  but  in  favour  of  the  first  part  of  it ;  and  F 
reserve  the  consideration  of  the  two  legacies. 
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Judgment  on  the  reserved  question. 

Sir  John  ^icHOi^fi. 

The  opinion  of  the  Court  has  alrea,4y  b^eo 
given  on  the  principal  part  of  this  case.  |t  hid 
been  stated  that  the  first  part  of  this  will  which  was 
alleged  to  be  in  the  handwriting  of  the  deceased  is 
sufficiently  proved ;  but  that  there  is  a  failure  of 
proof  as  to  the  appointment  of  the  executor  and 
the  disposition  of  the  residue. 

The  Court  took  time  to  deliberate  respecting  the 
proof  of  two  legacies^  viz.  400/.  3  per  cents  to  a 
maid  servant^  and  500Z.  to  the  executor  Mr.  Bil- 
linghurst. 

Considering  that  the  capacity  of  the  deceased 
was  extremely  doubtful  at  the  time  of  execution ; 
that  there  is  a  total  absence  of  proof  of  any  in- 
structions for  these  legacies^  or  any  thing  which 
could  be  considered  as  a  substitute  fpr  instructions  ; 
that  these  legacies  are  in  the  handwriting  of  one  of 
the  legatees  ;  that  the  whole  transaction  was  con- 
ducted by  the  two  interested  parties  ;  it  would  be 
extremely  dangerous  to  accept  declarations  how- 
ever probable  and  circumstantial  made  by  those 
very  persons  after  the  deceased's  death  as  any  and 
the  only  evidence  to  supply  the  want  of  instruc- 
tions^ being  wholly  unsupported  by  any  sort  what:3 
ever  of  testamentary  declarations^  or  of  recogni- 
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1810.       tions  made  by  the  deceased  himself.     The  safer 

Michaelmas  .  ,,  ,  ■  i  ■  « 

Term.      course  IS  to  adhere  to  the  rule  ;  that^  when  the  ca- 
pacity is  doubtfiil  at  the  time  of  execution^   and 
there  i3  no  evidence  of    instructions^    espetially 
V.         where  the  act  is'  done  through  the  agency  of  the 

V ICKERS  ^  ^  .f 

formerly     P&rty  interested^  the  proof  of  mere  execution  is 

Leonard,    insufficient.       - 

I  pronounce  therefore  for  that  part  of  the  will 
which  is  in  the  deceased's  handwritings  and  that 
the  executor  has  failed  in  proof  of  the  rest. 


END   OF  PART  I.   VOL.  !• 
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THE  (a)  PECUUARS'   COURT  OF  CANTERBURY*^ 


ISIO. 

AUGBTIR  V.   AUGHTIS,  MkhaelmiU 

-.  .  Term* 

tluDGMENT* 

Sir  Jo9N  NiCHotL. 

This  is  a  suit  for  nqllity  of  ovirriage^  by  reason     Marrinee 
Qf  affinity ,    It  is  brought  by  Chfirlo^te  Anghtie  reason  of  affi« 


uity* 


(a)  A  Pecnliarj  id  the  ecclesiastical  acceptation  of  th^  term, 
ts  a  district  exempt  from  the  jurisdiction  of  the  ordinary  of  the 
diocese*  Tho  BaenliaH  of  the  archhishops  had  their  origia 
from  the  pririleged  jurisdictioo  which  they  ezerdied  fai  f|ioift 
places  where  the  archiepiscopal  palaces  and  possessions  were 
litiilAed*  Witbtn  the  pr^ittce  of  Caeteah^rj  thaM  aaa  mon 
thaa  w  hundred  Pepaliars :  bftt  th^  teres  smt*  c£o;^k  to  spylMl 
to  thirteen  parishes  within  the  Gty  of  JL^d<^,,  and  tho  «n9F4 
parishes  composing  the  deaneries  of  Croydon  in  Surfer,  f^ 
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Miehanlmas 

Term. 


AtTGHTIS 

r. 

AUOHTIE. 


against  William  Aughtie,  to  declare  a  marriage 
solemnized  between  them  to  be  void^  on  the 
gpround  of  his  being  the  brother  of  her  former 
husband. 

There  can  be  no  doubt,  if  this  is  the  case^  that 
such  a  marriage  is  prohibited  by  law^  and  void- 
able. The  facts  necessary  to  be  proved^  are  the 
two  marriages^  and  that  the  two  husbands  were 
brothers. 

Three  witnesses  have  been  examined^  who  very 
satisfactorily  prove  the  case;  Gabriel  Waterer 
states^  that  he  was  the  uncle  of  the  two  husbands, 
being  half  brother  to  WiOiam  Aughtie,  their  com- 
mon father :  Rose  Bottom  was  aunt  to  the  wo- 
man, and  was  present  at  both  the  marriager :  and, 
thirdly,  Archibald  Campbell  Russell  was  well  ac- 
quainted with  all  the  parties,  the  woman  and  both 
the  husbands. 

It  appears  that  Gabriel  Aughtie  married  Char- 
lotte Scott,  on  the  27th  of  February,  1791 ;  ten 
children  were  the  issue  of  this  marriage,  of  whom 
eight  are  alive;  the  husband  died  in  December, 
1806,  On  the  27th  of  February,  1808,  the 
widow  married  William  Aughtie ;  the  subse- 
quent cohabitation  of  these  parties,  and  the  birth 
of  a  child  are  proved ;  the  legality  of  the  latter 
marriage  was  canvassed  before  it  took  place,  and 
strong  remonstrances  were  used  with  both  parties 
to  prevent  it 


Shorebam  In  Kent,  of  these  the  Dean  of  the  Arches  it  Jad^ 
In  the  other  Peculiars,  the  jurisdiction  is  exercised  bj  com* 
nissaries ;  from  whose  lenience  an  appeal  lies  to  the  Court  of 
Arches, 
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Under  these  circumstances,  there  is  clear  and  i8io. 
satisfactory  evidence  of  the  facts  necessary  to  be  Term. 
proved,  and  I  pronounce  for  the  nulHty.  v^v^;/ 

A  question  being  raised  as  to  costs.  Aughth 

Per  Curiam.  Auohtif^ 

The  parties  are  yery  much  pari  delicto :  The 
marriage  being  void^  ab  initio,  the  husband  has 
acquired  no  right  over  the  property  of  wife.  Mr. 
Russell  told  her  the  marriage  was  illegal,  and  en- 
deavoured to  dissuade  her  from  it,  without  effect ; 
both  parties  too  are  involved  in  the  incest.  I  shall 
l^ve  no  costs. 


r« 
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Michaelmas 
Term. 


Balfour  d.  CA»E!^i*£ft,  fklsely  cbintig  h^rstlf 

fixLt'OUE. 


I       T 


An  Appeal  from  the  Consistory  Court  of  Exd&t. 


The  article 
of  an  allegao 
tion  admitted, 
^hicb  pleaded 
that  a  licence 
Kranted  by  the 
bUhop  of  Win- 
chester's com- 
missary for 
Sorry,  would 
not  he  valid 
for  a  marriage 
contracted 
within  the  dio- 
cese of  Win- 
chester, but 
without  the  ju- 
risdiction of 
the  commis- 
iary  far  Surry. 


Captain  William  Balfour^  of  the  40lh  regiment 
of  foot^  stationed  at  Portsmouth,  contracted  a  mar- 
riage at  that  place  with  Rebecca  Carpenter,  on  the 
11th  of  March,  1803,  in  virtue  of  a  licence,  granted 
by  the  Bishop  of  Winchester's  Commissary  for 
Surry. 

On  the  15th  of  February,  1810,  Captain  Bal- 
four instituted  proceedings  in  the  Consistory  Court 
of  Exeter  to  annul  this  marriage.  The  libel  al« 
leged  the  minority  of  the  husband  at  the  time 
the  licence  was  granted ;  and  that  the  marriage 
was  solemnized  without  the  consent  or  knowledge 
of  his  father ;  and  so  far  it  was  not  opposed  :  but  a 
question  arose  as  to  the  admissibility  of  the  fourth 
article,  which  pleaded  as  follows : — "  That  the  mar- 
riage was  solemnized  by  virtue  of  a  pretended 
licence,  granted  unduly  under  seal  of  the  Court 
of  the  Commissary  of  the  Lord  Bishop  of  Win- 
^^  Chester,  in  and  for  the  parts  uf  Surry,  by  the 
^  reverend  Thomas  Russell,  Clerk,  a  Surrogate 
''  of  the  said  commissary,  for  the  solemnization 
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Balfour 

v. 


€( 
€< 
€i 
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of  the  »ifl  flwnriage,  in  Aba  parish  diivrch  of  w.Jj^^^^ 
Portomwtbi  in  tbe  county  of  Soiith»»ptw ;  Term. 
<'  anfl  thai  tfie  said  WiJUiuA  Balfour,  in  the  a$- 
''  davit  by  him  tnade^  iq  or4^r  to  jiea4  ihe  s^rue^ 
'"  was  described  of  Portsmouth,  in  the  ooanlj^  of  Carpemtk^ 
Southampton  and  diocese  of  Wiaphesifef^  i^  but*' 
cbeler>  ^  thp  ege  of  tiyenty-<we  yeaw  find 
M^W4r4p;  f#4  t4>e  swd  Jfehoeea  Carpenter,  of 
the  town  of  Southampton,  if  ilie  8aine  county 
and  (liope^^,  a  i^instpir,  of  thie  jBge  ^  tweoty- 
^M  jjr(S9rs  a»d.^fKward9 ;  iM»twithstanjdiAg:  neither 
'r  of  lihfe  s%i4  ptew%  or  the  'faid  parish  church  of 
*'  Portsmouth,  is  within  the  par^  of  ^.urry,  w^ch 
'^  wre  )iriAbin  !^  wtd  dioen^  irf  Winchester/ or 
^;'  jnri94i<tili»n  of  the  9»i4  Cflmiiwsinry ;  »nfl  that 
."'  the  Mod  TAiome^  ftnieeil  in  i^t  bed  «io  a«- 
''  thority  to  gmnt  licence  of  vm^fiB^e  b^i^een  the 
''  laid  pefllies^  or  for  the  f^lemnif&alioA  thereof  in 

Arnold  and  Swabeyfor  Mr.  Bq^ouk 
The  aurtheirity  of  a  rar rog«te  can  he  no  other 
Ahaa  ihili  .inhieii  is  'Melted  to  him  by  his  prin- 
.caifHL  The  CDmisiitery  of  Surry  only  holds  such 
•|iart  of  the  offiee  of  the  bidhop  of  Wiachesier 
M  applies  to  a  part  «if  bis  jurisdiction ;  being  re- 
Mreiaed  wHhin  certain  Kintte,  it  is  not  co-extensive 
with  ibbe  Bishop's  juris^ietiOD ;  without  these  limits, 
(tbe«efeve»  it  eamMt  be  competent  to  him  to  grant  a 
«)iDeiiee ;  Mkd  all  marriagped  are  void  if  the  licence  is 
net  4paiited  bgr  oempeteai  anthority.  Could  it  be 
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1810.       maintained  that  a  probate  or  letters  of  administra- 
Term.      ^^^^  woold  be  valid  at  Portsmouth  which  bad  been 


Balfour 


g^ranted  by  the  commissary  of  Surry?   And  yet 
the  cases  arestrictly  analogous. 
Cari'entek,      Judgment. 

Sir  John  Nicholl. 

This  is  a  case  of  nullity  of  marriage ;  the  cita-* 
tion  is  general^  and  does  not  confine  itself  to  the 
minority  of  the  party. 

The  fourth  article  of  the  libel  pleads  the  mar- 
riage to  have  taken  place  in  March  1803^  in  conse- 
quence of  a  licence  unduly  granted  by  the  com- 
missary of  Surry. 

The  question  for  present  consideration  is^  whe- 
ther the  judge  of  the  court  below  did  right  in 
rejecting  that  part  of  the  article  which  states  that 
the  licence  had  been  unduly  obtained. 

The  licence^  in  form,  runs  in  the  name  of  the 
bishop  of  Winchester^  within  whose  diocese  the 
marriage  was  celebrated ;  but  it  has  been  argued^ 
that  it  is  signed  by  the  registrar  of  the  Commit* 
sary  Court,  whose  jurisdiction  is  confined  to  the 
county  of  Surry. 

This  is  a  new  case,  and  the  Court  would  not 
unnecessarily  decide  any  new  case  which  shakes 
the  validity  of  any  one  marriage  :  I  am  disposed^ 
therefore,  to  allow  this  article  to  remain  part  of  the 
libel ;  but  as.  there  is  another  ground  of  objection 
to  the  marriage  on  the  score  of  minority,  it  may 
be  totally  unnecessary  to  decide  this  question. 

The  case  is  not  quite  clear  from  doubt,  even 
if  it  should  be  decidedly  an  invalid  licence  :  on  the 
face  of  the  act  there  would  be  a  question  whether 
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a  marriage  woald  be  void^   solemnized   without  Mickaeimoi 
fraud  under  a  licence  given  by  a  person  not  having      Term. 
authority  to  grant  the  same.  Balfou* 

Another  question  would  be^  whether  this  licence         v. 
granted  in  the  name  of  the  bishop  of  Winchester^    ^'^ 
is  to  be  considered  as  the  licence  of  the  bishop 
of  Winchester^  or  of  the  commissary  of  Surry. 

If  it  is  the  licence  of  the  commissary  of  Surry^ 
he  could  have  no  authority  to  grant  a  licence  for 
persons  resident  at  Portsmouth ;  if  it  is  the  licence 
of  the  bishop^  it  would  be  the  licence  of  a  person 
fully  competent  to  grant  it.  Which  may  be  the 
correct  interpretation  of  the  act,  the  Court  will  not 
pr^udge  in  the  present  state  of  the  question. 

I  shall  allow  the  article  to  stand  as  a  part  of  the 
libel  If  the  nullity  is  not  proved  on  the  one  point, 
the  party  shall  have  the  benefit  of  trying  the  vali- 
dity of  the  marriage  on  the  other. 

H-he  Court  gives  no  opinicm  that  a  marriage  of 
ttnsr  description  is  to  be  considered  an  invalid  mai^ 
riage. 


The  $entence  of  the  Court  below  was  revened, 
mnd  the  fourth  article  of  the  Ubel  admitted. 
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{An  Af^ealfrdtn  the  Conststory  Court  of  Lofidon.) 


■    * 


Alimony  Jt^bMlEtlt. 
giveD  from  the 

dtteoflhe  SMt  J^ttN  NlCMOLL. 

seDtence  and  .j.  j-  w        . 

the  appeal.  Thfe  hi^viiit  lfrdoght*€ik*^titdfyiot1l<^  C^mM 


Court  ^  Lottdnti,  f>y  Hi^linHlii^  tfgttiMt  Ike  ^riAi, 
4bl-  ii'se^iTAidfi  by  rM»bft*of  ttd«llblpy. 
J  111  AM  wJt  46(li{;  f«r  MAtrn  ^Vm  rifotMd  tb  Ale 
-tHfe  M  »)ffO(dny^  A  ien(UiAc«'«#  ^]iaii^«n  ^ttts 
prononnced  on  tlw4^l%(i  fl«0B^  ^f  IVftiUy  T«Mi, 
il^K) :  An  iii^Ml  im  ittlitiedlMK^  4edrfr^ ;  and 
^$ll»  ^tiMMbOMi  tfjr  i^yita^  Ate  iifhitoftlMi  4^  the 
following  court-day^  which  was  returned  on  the 
first  session  of  Michathuw  Term. 

An  application  is  now  made  to  this  Court  for 
cklfthony ;  Ttte  krholirt t  ttf  ilie  «ti  A^giVteYi  iti  the  Court 
below  is  not  tibjeclfetf  fe ;  tire  otily  tjtltWcte  is,  frwn 
what  time  the  payment  is  to  commence ;  whether 
from  the  day  of  the  sentence  and  the  appeal,  or 
from  the  day  of  the  return  of  the  inhibition. 

On  principle  I  think  it  is  due  from  the  day  of 
the  appeal.  The  appeal  suspends  the  sentence, 
but  the  suit  still  continues  ;  and  if  it  is  no  operative 
sentence  the  husband  is  obliged  to  maintain  his 
wife  till  the  suit  is  terminated.    In  reason  I  think 


it  shtoufd  be  doe  from  the  date  of  Uie  sentence^   m^^^^* 
otherwise  there  might  be  an  interval^  daring  which       Term. 


LOTEDEH 
V. 


the  wife  would  bbve  tto  maintetianrKe  or  support ; 
and  this  should  not  be,  nakos  she  haa  waved  her 
tight^  or  fi>ffeited  It  by  sortie  misicondact.  Lovkdu^ 

According  to  praclke  in  the  first  instafice^  it  it 
usually  dotted  Ttorn  Ihe  f^tart  of  the  eitation ;  yet 
thh  19  trot  i%^ltt«ely  binding,  i»  Clarke  lays  it 
dbwn  that  it  ihafl  be  allotted  isither  fh>m  the  ^te, 
or  from  Mie  return  of  the  dtatiofi,  ^'  Taoc  {a) 
judex  taxablt  ffumptto  aHvaonfte  Juita  ejus  «rbi«* 
trium  in  huncttmdam,  taxamus  raaiptwaUmiMikie 
pro  "qaSKbet  hebdomadft  4  tempore  datai,  fd  va- 
^'  lat^  citadonhi  prhnarice,  (si  hoc  aibi  tei^am  vimna 
^'  fuerit)  ad  talem  summam  solvendam  durante  fi^e,'' 
But  this  leaves  it  in  the  ^cvetion'of  the  €dMl ; 

"aiid  very  property.  If  tiHigen^e  is Jimd  in  tbe^a^ 
turn  of  the  dft^ttmi,  it  <Amybe^u(B«ietDt  MaAot  iron 
th^t  tifme,  tiifd  ^hich  ifc  no^  Aie  g^tieral  pvsMftice; 
1bt-  till  dten  she  may  be  tomndeftsd  aa  vUeta  dii* 
tain  subsistence  on  the  eMdit  of  the  husband. 

But  suppose  the  husband  to  take  out  aud  ntase 
the  dtaiiton,  and  iiiat^  to  ans^fer  his-^wn  purpoaes, 
be  delay  the  return  of  it ;  in  isach  a  aaae  the  ifeFilb 
iftiay  be  jtm(!ly  etftifted  from  libe  datoof  k.  Tiris 
a)to  is  provided  agaitist  fi^  ^Ciavko  ^*h.«'  Obm^t  (fr) 
^tatn«n  jndei;  n«  tircum^eniaMnr  in  tasatIone:prffi- 
''ilicti&;yMrficet&aiedi^tse^^cftatioois:  aamafiqUas- 
^  do  agentes' cutaMt  tiiatioMs  eiAmhi>  ettarmen  eai 
''  ezequi^  et  certificari  differunt^  per  annum^  autcir- 


;    • 


(a)  Oughton,  t(t.  ^6,  c  8.  Clal-ks^s  Phitts,  Tit.  95. 
(Jb)  Oaghton,  vk.  c.  B.  Clarke^fl  Phcris,  fit.  S6. 
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isio.       ''citer:  quft  fraude  per  iudicem  compertft  taxare 
mof  rr  g^i^^  ezpensas^  et  allocare  sumptus  alimonis  a 
v^^v-w/     '^  die  executionis^  sive  relationU  citationis/' 
LovEDEN        I  am  not  aware  that  Clarke  lays  down  any  dif- 
LoTiDEif.    ferent  rule  as  to  when  it  is  to  commence  in  case  of 
an  appeal;  but  I  apprehend  that  the  same  con- 
siderations would  apply  in  this  as  in  the  other  case. 
It  roust  be  in  the  discretion  of  the  Courts  and 
depending  upon  the  conduct  of  the  party.    If  due 
diligence  is  used  from  the  date  of  the  sentence^  the 
alimony  as  well  as  the  suit  must  be  considered  as 
continuing;  and  this  is  warranted  by  the  practice^ 
for  I  find  that  it  is  usually  so  paid :  and  I  find  no 
authority  in  the  books  for  a  different  course  of  pro- 
ceeding. 

Gases  have  been  mentioned  in  which  alimony 
has  been  given  from  the  return  of  the  inhibition  ; 
others  have  been  alluded  to^  in  which  it  has  been 
xontinued ;  and  I  have  no  doubt  but  that  the  dif- 
ference has  arisen  from  unnecessary  delay  in  the 
conduct  of  the  proceedings. 

In  Gresse  v.  Gres^e^  (d)  on  an  appeal  from  the 
Consistory^  200^.  had  been  given  in  the  Court 
below :  Aaact  on  petition  was  entered  into  in  the 
Arches  Court,  in  which  it  was  stated  on  the  one 
side^  that  arrears  were  due  from  the  alimony  given 
in  the  Court  below;  and  on  the  other,  that  the 
wife  had  delayed  the  proceedings ;  and  that  ali- 
mony was  only  due  from  the  date  of  the  inhibition. 

(d)  This  was  a  case  decided  in  th^  Arches  Court)  but  I  have 
Bot  been  able  to  ascertain  the  exact  date  of  it ;  I  find  it  cited 
as  an  adjmdged  case  in  Michaelmas  Term,  1780. 


r 
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In  that  case  the  Court  gave  only  from  the  return  of 
the  inhibition. 

But  this  decree  appears  to  have  been  founded 
on  the  delay  which  was  alleged  against  the  wife  ; 
and  if  that  case  resembled  the  present,  I  should 
think  that  decision  sufficient  authority  to  allow 
alimony  only  from  the  return  of  the  inhibition. 

Here,  however,  nothing  wears  the  slightest  ap- 
pearance of  delay ;  on  the  contrary^  every  possible 
diligence  has  been  used.  The  suit  was  determined 
on  the  fourth  session  of  Trinity  Term,  in  the  Con- 
sistory ;  the  appeal  was  prosecuted  instanter,  for 
an  inhibition  was  prayed  in  the  Arches  on  the 
very  next  court  day,  and  on  the  first  session  of 
Michaelmas  Term  the  inhibition  was  returned. 
Now^  because  it  happened  that,  the  sentence 
was  so  late  in  Trinity  Term  that  the  inhibition 
could  not  be  returned  till  Michaelmas  Term^  is 
the  wife  to  be  without  any  means  of  subsistence 
for  three  months  ?  This  would  be  manifestly  un- 
just. 

I  think,  therefore,  that  alimony  is  due  from  the 
date  of  the  appeal  and  the  sentence,  which  were 
on  the  same  day ;  it  being  understood  that  in  a  case 
of  delay  the  Court  would  feel  itself  warranted  in 
decreeing  it  only  from  the  return  of  the  inhibition. 


1810. 

Miduulnuu 

Term. 

LOTXDEN 
LoYIDBir* 
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Term. 
Janumy  30. 

tor,  for  whom 
an  appearaDce 
had  beeQ 
given,  dis« 
missed.    And 
a  part>  having 
aJiottted  an 
interest,  held 
not  to  be  at 
liberty  to  re- 
tract iL 


t^ANCHARD  V.  WeGER* 

•  t 

ABABSiXA  Swminston  widow,  by  her  will/  dnifd 
tfauMAFy  6,  Ifii0»  ^ire  ber  niece^  Hanriet  Wtger# 
^OL,  in  consequence  of  ill  betiavbor*  aad  gave  ^ 
hfr  Mber  effects  to  ber  executors,  in  traet  for  John 
Lewis  Pancfaani  and  LouBa  Rxmalette,  othencisf 
Rosalie  St.  Cknre,  and  to  her  atett,  that  shosii^  be 
living  at  her  decease,  (save  and  e&cept  the  said 
Harriet  Mary  W^er  J  shane  and  share  alike,  wilih 
benefit  of  surviveeship ;  and  ber  Knen  and  wearing 
a|)|iarel  to  be  at  the  discnetion  of  ber  executors ; 
dnd  anointed  John  Loais  Pancbard,  Bklbard 
Aeece^  M.  D.,  wad  JMm  fiaker,  executors. 

fiy  ^  codicil,  :bearing  date  31st  January,  ISiO, 
idle  fl|i{H)inted  Major  John  Jdmson  an  executor. 

A  eicireat  was  enibered  agamst  these  testamentary 
inatrataents,  which  was  waimed  in  tbe  name  .of  aU 
the  executors.  Mr.  George  Jenner  then  appeared 
as  :pnsctor  ins  4he  eKBonters,  and  pra^aed  probate. 
Mr.  T^wnsend  aippeased  as  pvoatqr  far  IJamet 
Mary  Weger;  and  aNeged  ber  to  be  tbe  niece  asid 
Aettent  Jiin  of  tbe  deceased,  and  peayed  an  answier 
toiber  inierest.  The  proctor  foe  tihe  eseculoss  jsulr 
mitted  Harriet  Mary  Weger*s  interest ;  but  in  the 
following  term  he  retracted  this  admission,  and 
denied  the  same ;  be  declared  also  that  he  pro- 
ceeded no  further  for  John  Louis  Panchard. 

Townsend  prayed  to  be  beard  on  petition.  An 
act  in  petition  was  accordingly  entered  into  by* 
both  proctors. 
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fiy  this  petition  Jenner  prayed,  that  Mr.  Pin-*      1<H; 
diard  migflit  be  dismissed  from  the  sait^  and  that       2w! 
Townsend  might  be  amigned  to  declare  whether    '^^v^-' 
lie  woald  propound  the  interest  of  kia  client ;  and   **''^**** 
Tovmsend,  on  the  other  hand,  cbotended,  that  the     Wdsaw; 
hitereat  of  hie  client  having  been  once  admitted* 
he  cottld  not  be  put  on  proof  of  it ;  and  that  an  api 
pearance  having  been  given  for  Mr.  Panchar^,  he 
oould  not  be  diatnisted  before  tlm  terminatiea  of 
ttemit 

Snt  JotiN  Nicnreu. 

On  this  petition,  amongst  aeteral  othei-s,  two 
principal  points  are  made  :•*- 

Firsts  whether  a  proctor,  having  given  an  ap^ 
pean^nce  for  several  executors,  and  now  declaring 
that  he  proceeds  no  further  on  the  part  of  one  of 
them,  is  entitled  to  obtain  the  dismissal  of  ths{t 
oxecutor  ? 

Steondh/,  whether  a  proctor,  who  has  appisarad 
for  the  executors,  having  admitted  the  interest  qf 
the  party  opposing  the  will,  can  now  retract  that 
admission,  and  put  the  party  to  proof  of  hit  in« 
terest  ? 

Mr.  Panchard,  the  ^xecator,  for  whose  dis- 
iniisid  the  application  is  made,  was  in  the  East 
indies  at  the  time  of  the  deceased's  death,  and  is 
there  now ;  the  appearance,  tlierefore,  was  ^tven 
wlUioat  avthority  from  him ;  no  proay  baa  beon 
>e«b|bited  for  him  ;  it  is  not  unusrnl  far  the'Covrt 
to  diamtis  an  eiecntor  who  has  not  iaiennttddkd 
Wflii  Hie  effects,  or  gon(B  to««oh  alengihinia  cadie 
as  to  r^Asr  MiHBdf  li»bfo  to  ^OMts,     I  think  in 
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1811.       this  eate/  the  fact  of  his  absence  in  the  East  Indies 
Tmn!      ^  ^  sufficient  justification  to  the  Court  for  dismissing 


Panchabd 


him;  bis  being  party  to  the  suit  might  occasion 
delay  and  inconvenience  in  the  administration  of 
Wsosa.  justice;  he  might  be  called  upon  for  answers. 
Considering  Uiis^  and  that  he  has  never  given  «ny 
authority  for  his  appearance^  I  shall  dismiss 
him. 

As  to  the  second  point,  it  appears  that  from  two 
of  the  executors  an  appointment  had  been  made  of 
a  proctor  before  the  interest  of  the  adverse  party 
was  admitted;  the  third  executor  afterwards  ap- 
points the  same  proctor. 

I  apprehfind,  from  the  practice  of  the  Court,  a 
proctor  will  not  admit  an  interest  without  autho- 
rity. I  must  assume  therefore  the  fact  not  being 
denied,  that  the  admission  has  been  made  with  the 
privity  of  all  the  executors ;  then  the  question  is, 
whether  they  shall  now  be  permitted  to  retract  that 
admission  ?  In  all  cases  it  is  the  more  convenient 
practice  to  admit  the  interest  of  a  party ;  it  saves 
great  expense  and  delay ;  by  it  the  party  is  ad- 
mitted a  contradictor ;  no  ground  is  asserted  for 
retracting  the  admission  here ;  no  third  party  can 
be  injured  by  it ;  the  executors  must  prove  their 
will ;  and  their  admission  does  not  bind  any  of 
the  next  of  kin.  It  has  been  thrown  out  in  argu^ 
ment  on  the  part  of  the  executors,  that  if  the 
Court  should  permit  this  admission  to  be  retracted, 
the  party  opposing  the  will  must  go  on  and  prove 
her  interest  before  she  can  be  admitted  to  oppose 
the  will ;  I  have  always  understood  the  practice  to 
be,  that  the  parties  must  go  on  pari  passu. 
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In  Burrown  v.  Belch,  (e)  the  interest  wag  de-      L^Jil 
nied  and   propounded ;    the  will  also  was    pro^      Term. 
pounded;   but  before  a  witness  was  examined.   ^ 
the  party  whose  interest  was  denied^  gave  an  at*         v. 
legation  opposing  the  will.     It  was  objected  by     W»«»*» 
Dr.  Harris^  that  he  had  no  right  to  give  an  al-f 
legation  in  opposition  to  the  will  till  he  had  proved 
his  interest ;   but  the  Court  satd^  that  in  cases  of 
this  description  the  parties  were  to  proceed  to- 
gether^ and  over-ruled  the  objection^  and  1  have 
always  understood  the  rule  to  be  so;  it  was  so 
held  also  in  Waller  and  Smith  v.  Heaeltine,  and 
y.  Burgh.  (J) 

I  should  have  been  of  opinion  therefore^  if 
the  executors  had  been  at  liberty  to  retract  their 
admission,  that  still  the  parties  must  have  gone  on 
together ;  but  I  shall  not  permit  the  interest  which 
has  been  admitted  by  the  executors  to  be  now 
denied ;  as  it  gives  the  party  no  other  benefit^  than 
the  right  of  opposing  the  will 

(e)  Prero^.  Hilary  Term,  1795  if)  See  p.  170,     . 


ftl<  «Mw  P9wmia»  i¥  ^nm 


|8H« 

Hilary 

iTr?!  Pa«i¥oji»  p.  PAiwora. 

from°«*teS?  Hbmr*  PaMiaoi«>  of  ExnAiHh.  in  th«  wmiy  of 
propomided  M  IJievon,  died  in  tke  aut««in  of  1610. 

a  coaicii|  i¥* 

jecttd.  An  dllrgalioa  wu  given,  in  propounding  a  vriii, 

dated  the  26th  of  March,  lISiS,  and  a  oydicM, 
daled  the  90th  of  August,  ITQa  The  will  wa«  a 
fiormal  iastrmnent^  regularly  executed  and  attested ; 
but  the  codicQ  waa  pari  of  a  letter^  writteo  by  the 
deceased^  when  he  was  on  board  a  ship^  at  the 
Motherbarik,  and  bound  on  a  voyage  to  the  ^st 
Imfien^  to  fats  brother^  wiio  was  also  his  attorney ; 
the  letter  was  of  very  considerabk  length :  the 
extract  propcrunded  occarred  in  the  lAiddlo  f^  it, 
and  was  as  foHowB  :*^ 

As  to  your  daughters  all,  they  give  loe 
pleasure,  to  see  their    Very  great  attach* 
ment    to    their  parents.     Do   not    mean, 
'^  however,  to  exclude  Abraham  ia  chat  par- 
'^ticular;    he,    I  know,   has  a  good  heart. 
''  Also,  with  regard  to  Udrey,  he,  poor  fellow, 
I  believe,  is  not  mentioned  in  my  will  hi- 
therto, though  think  he  was  born  at  the 
time  it  was  made;    how  he  slipt  my  me- 
mory 1  know  not;  my  design  was  not  to 
''  do  so.     I  do  now  empower  you^  as  my  at- 
'^  torney,  to  make  him  equal  with  my  other 
''  nephews.     As  to  Henry,  he  is  heir  to  his 
''father's    part,    and,    I    suppose,    grand- 
'^  lather ;  if  so^  he  will  be  best  off;  indeed  I 
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''  iriah  H  w.  for  hit  iather't  sake     Oh,  how      isn* 
"  do  I  bewail  the  loss  of  that  young'  man/'  Terii^ 


Passmore 

9. 


An  extract  from  a  meflDorandum-hook^  in  the 
bund-writiiif  of  tfa^  deoaaaed^  was  also  exhibited  to 
the  Courts  vii .  ,Pas8mobi. 

^' Brolbfir  Abraham,        r  -     ^500 

'' Brothfr  Qooi^e,         ^  -        500 

^'SistwJwe,         •        -  ^       750 

'' Jana  Mitcbf  tt,  -  *        500 

'' Christiana  Brooks,        -  -        500 

'' Maria  Eogek  -  -       400 

^^  Abraham  Passmore,  jun.  r       460 

^'  Udney  Passmore,         -  -p        400 

'^  Eich^rd  Paasmore,        i-  «        250 

'^  Mm.  Abmbiiip  Passmore,  ->       100 

''  R,  Bi^h,         •  .  .100 


r* 


£4,350 

*'  Tb#  »boTe  ][  I999II  t9  bequeath  to  the 
*'  mmw  Oj^posite  the  sudss. 
'' Oistob«f  19,  1804. 

'' HENRY  PASSMORE- 

^IR  JOIIN  Nl€»OtL. 

The  question  arises  respeeting  a  paper  pro- 
poundf^ji  Its  ft  codicil  to  the  will  of  Henry  Pass- 
BHure. 

7n»e  aJIefatioQ  pleadi  the  fact  of  a  will  in  1793,-— 
aeveiftl  beq^epM  that  it  contained, — the  death  of 
f^feral  pftrt^e^  beo^fit^sd  under  it,~aad  thftt  it  waa 

Vol.  L  Q 
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1811.       formally  drawn  and  regularly  executed,  and  at- 
Term,      tested  by  two  witnessei*. 


Passmore 

V. 


The  third  article  proponnds  the  paper  on  which 
the  question  arises,  and  states,  that  the  deceased 
Passmore^  intending  to  dispose  of  the  lapsed  shares  jn  the 
will,  and  to  provide  for  a  nephew  and  great  ne- 
phew, wrote,  when  on  board  a  ship  at  the  Mother- 
bank  about  to  sail  for  the  East  Indies,  a  letter^ 
which  it  is  contended  may  operate  as  a  codicillary 
disposition. 

That  the  instrument  is  in  the  form  of  a  letter  is 
not  a  conclusive  objection  against  it ;— various  in- 
struments not  exactly  in  the  form  of  a  will,-— letters, 
— deeds  of  gift, — marriage  settlements, — have  been 
held  to  be  testamentar}',  if  the  Court  has  been  sa- 
tisfied as  to  the  intention  of  the  testator.  It  has 
been  sufficient  if  they  have  contained  directions 
how  property  should  be  disposed  of  in  the  event 
of  death  ;  nor  has  it  been  held  necessary  that 
they  should  be  in  direct  and  imperative  terms ; 
wishes  and  requests  have  been  deemed  sufficient. 

The  Court  must  j  udge  from  the  form  of  the  paper, 
— ^from  its  nature, — contents, — and  appearance, — 
whether  it  was  written  and  intended  as  a  formal 
permanent  will,  which  it  must  be  presumed  the  de- 
ceased meant  should  operate  unless  some  act  was 
done  to  revoke  it ;  or  whether  it  was  a  deliberative 
and  temporary  paper,  which  expressed  the  im- 
pression and  wishes  of  the  moment,  and  was  ne- 
ver afterwards  thought  of,  or  adverted  to.  In  the 
htter  case,  it  can  only  be  established  by  the  aid  of 
extrinsic  circumstances.  This  principle,  I  ap- 
prehend, was  recognized,   restored,  and  re-esta- 
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blifthed  by  the  Court  of  Review  in  the  case  of 
Matthews  17.  Warner  (a). 

The  paper,  in  the  present  instance,  is  a  very 
long  letter,  written  by  the  deceased  to  hii)  brolher^ 
who  was  also  his  attorney,  just  previous  ;to  faiB 
settings  sail  oA  an  East  India  voyage:  the  let^ei^ 
embraces  all  sorts  of  subjects,  sOme  important  aiid 
some  trifling ;  it  is  written  With  erasures  aiid  al* 
terations  ;  in  the  midst  of  it  the  passage  which  hajs 
been  propounded  occurs. 

What  would  have  been  the  effect  of  this  letter  if 
the  deceased  had  died  during  the  voyage,  and  while 
his  brother  continued  to  act  as  his  attorney,  would 
have  been  a  different  question ;  but  I  cannot  suppose 
he  intended  this  as  a  permanent  testamentary  act^ 
non perhaps  as  any  testamentary  act  at  all;  though^ 
if  be  had  died  on  the  very  voyage,  it  might  have 
been  established  as  deeds  of  gift  and  instruments 
sometimes  are,  in  order  to  prevent  intentions  from 
being  defeated.  But  the  deceased  returned  from  this 
voyage ;  he  lived  a  great  many  years  afterwards  ; 
and  it  is  not  pleaded  that  he  ever  made  the  least  re- 
ference to  this  letter ;  nor  is  there  the  suggestion 
of  any  recognition  of  it :  but  something  of  a  con- 
trary inference  is  to  be  deduced  from  a  book  which 
has  been  produced,  containing  a  memorandum  of 
persons  to  whom  he  intended  to  bequeath  his  pro- 
perty;  this  memorandum  is  dated  October,  1804. 
The  disposition  is  on  a  different  plan ;  specific 
sums  are  given  to  each  person,  instead  of  dividing 
the  property  into  parts;   he  had  made  a  former 


1811. 
Niktry 
Term. 


PjUSMORa 

V, 
FlASIBUOUti 


(a)  Vesey  Jan.  Vol.  IV.  p.  186. 
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Mil,  ia  a  regidur  ftnd  folrmal  tnaniker;  ha  Intended 
to  make  a  future  will  after  the  lame  manaer. 

Upon  the  wkote  view  nf  the  circamstancet,  I 
ata  tetififted  liiat  the  deceased  nevfer  intended  this 
tetitetr  to  iterate  as  a  permanent  dispontidti  of  his 
|»)roperty ;  there  is  nothing  to  nepei  the  presump- 
tion a^inM  it  of  an  iacom^let^  and  imperln^t 
pap6ir;  and  I  shall>  therefore,  rejed  the  allegation. 


AECHn  eOVRT  09  CANTBBBVmY.  3S1 
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HUarg 

Balfour  v.  Carpenter,  falsely  cabling  heraelf    Ftb.  30. 

Balfour. 


An  Appeeii  from  the  Consistory  Court  of  Exeter. 


4V9I^^^9^'  A  marritge 

o         T  ikT  lonuUcd  by 

Sir  ^OHN   N|CR0LL.  retMmofthe 

Tkf^  Concjt  wmt'  n^olle/a  tipt  tfae  kw  is  to  lij»  SL^h^ab A 

iH)n|ii{)if j^rii4  Rppi)  tjw  fact3  th%t  coi9e  before  it :  il  JSfliu  fiS^ 
ia  Une  that  the  party  jt^ringing  this  auijl  is  eotided  ^^^^*^^ 
to  iH>  iAdtflgej^q^ ;  b^t  he  is  entitled  to  the  law. 
If,  tb^  fac;^f  }^  this  case  ^e  not  siMficient  to  esta* 
blish  the  case^  the  act  of  {wrliament  must  be  con* 
4J4enafd  ^s  annalled.  The  cwnoiel  had  been  driven 
to  o^jer  argwnents  perfectly  df  apcnte  in  their 


The  pRT^  wi|8  horn  99  the  I7tk  of  July^  17)83; 
thjs  is  prov^  by  his  fi^ther.^r^The  oMurriage  wm  ill 
March  1903^  under  :a  licence^  proved  by  tb^  dergyt 
man,  the  clerk^  ^n4  th^e  eotry. 

If  this  is  the  marriage  of  the  man  bora  in  1783^ 
tbi^recan  be  no  doubt  b^t  ^gt  be  WRS  r  ms^Pm 
^  no  doubt  ^  ffigge^ed  ^  io  t\u^  identity  ^ 
Mr,  Balfour. 

Tjbu^  ac^  oif  pporlia^ient  deities  the  mwriRgie  of 
a  i^uoor  «aU  Rnd  void  vi^itbo«t  the  ft^km^  MR^ieAt 
of  the  fa^hc^*.    Tlie  amea /cit«d  90  no  fwlbfir  HwuT 
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1811.  to  shew  that,  from  circumstances  subsequent  to  the 

Term.  marriage,  there  has  been  ground  to  presume  the 

^^^^^^^  father's  consent.     The  Court  presumes   consent, 

Aj^ouB  iiniggg  dissent  is  proved. 

Cabpemter.  .  Here  there  is  proof  of  the  ignorance  of  the 
father,  and  I  think  of  his  dissent,  for  it  appears 
that  he  was  totally  ignorant  of  this  marringe,  till 
two  years  after  it  was  solemnized.  The  Court  will 
go  a  great  length  in  presuming  consent,  but  here 
is  proof  that  there  was  no  previous  consent. 

It  has  been  stated  in  argument,  that  on  the  son's 
coming  of  age,  the  father  took  no  steps  to  dissolve 
the  marriage.  But  how  could  he?  the  son  being  of 
age;  the  father  was  not  competent  to  prosecute  the 
suit.  No  court  of  justice  would  be  warranted  in 
distorting  the  law  to  the  extent  contended  for  in 
this  case : — it  is  proved  that  the  father  was  so  in- 
censed at  the  marriage  that  he  would  not  see  his 
sonfor  four  years  afterwards. 

Another  ground  has  been  taken,  which  is  rather 
an  extraordinary  one^  that  the  Mrs.  Balfbur  before 
the  Court  is  not  the  person  who  was  married. 
What  reason  is  Iheire  to  apprehend  that  she  was  a 
ficticious  person- P  She  has  admitted  herself  to  be 
the  wife, — hasxonfessed  the  marriage, — and  given 
her  proctor  a  proxy  to  appear  for  her. 
.  This  marriage  is  null  and  void  to  all  intents  and 
purposes  in  law  whatsoever ;  if  it  is  not  declared 
80  now,  persons  may  appear  hereafter,  and  con- 
test it. 

These  cases  are  unfortunate,  and  unfavourable  to 

the  man,  who,  having  himself  procured  the  licence^ 

^ow  moves  the  Court  to  pronounce  for  a  nullity. 
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The  marriage/  however,  was  had  while  the  man       'Sii* 

JJifari/ 

was  a  minor,  without  the  consent  of  his  parents ;  Term.. 
and  I  have  no  hesitation  in  pronouncing  the  libel  '^^^^^^^'^ 
to  be  proved.     In  so  doing,  I  do  not  differ  from  ^ 

the  case  of  Osborne  v.  Goldham  (a),  or  from  that  of  Cabpenteu. 
Sdhf  (i).    In  those  cases  there  was  no  direct  proof 
of  the  want  of  consent. 

On  the  other  point  in  the  case,  it  is  not  neces- 
sary to  decide ;  and  I  give  no  opinion  as  to  the 
validity  of  a  marriage  under  such  a  licence. 


The  marriage  was  annulled. 


(o)  Osboume  v.  Goldham^  Consistory  Court  of  London^  Aug. 
^  1808,  Arches  Court  of  Canterbury,  Dec.  12,  1808.         ^ 
(p)  SOby  T.  Setby^  Consistory  Court  of  London,  1771. 


cjysn  ^wnMMnsMD  n  tbb 
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Cope  v.  Burt^  falsely  calliqg  herself  Cope. 


An  Appeal  from  the  Arches  Court  of  Canterbury. 


Mty  s.  The  Judges'  delegates  nvho  tote  under  this  Com 

mission  were 

Mr.  Justice  Lawrence^ 
Mr.  Baron  Graham, 
Mr.  Justice  Bayley, 
tXyctor  Adams^ 

Doctor  LUSHINGTOI!^^ 

and 
Doctor  DoDsoM. 


nnderj'^*'*  The  question  tn  thfe  tase  arose  upon  the  admis- 
Mcence,in       sibiHty  of  an  allegation  which  had  been  succes- 

y^'rihSd'hT**  ^*^^'y  rejected  by  the  Consistory  Court  of  London^ 
ftise  chriitian  and  the  Arches  Court  of  Canterbury. 

and  sornamey 

held  to  be  The  allcffation  was  offered  on  the  part  of  John 

Cope^  Esq.;  and  the  purport  of  it  was  to  set  forth 
such  a  statement  of  facts  as  might  induce  the  Court 
to  annul  a  marriage  which  he  had  contracted  on 
the  2d  of  February,  1793. 

The  marriage  had  been  solemnized  under  the 
sanction  of  a  licence  which  authorized  the  mar- 
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tiage   of  John   Cope  with    Elizabetl^   MelfiHe,      i«t« 
wMow.    This  licence  \md  been  obtained  on  the      iwm. 


(a)  of  Mr.  Cope ;  the  cme  now  set  np  by 
Mm  ima,  that  tiie  person  he  had  mairied  was  not^ 
in  point  of  fact,  Eltsabedi  Melville  a  widow,  but      >«»«» 
Sarah  Burt  a  spinster. 

The  third,  fourth,  and  fifth  articles  of  the  allega- 
4ion  pleaded  to  the  folowing  effect : 

S.  ''  That  Sarah  Burt,  falsdy  calling  herself 
Cope,  from  the  time  of  her  birth  lived  Mfith  Edward 
Burt  and  Hannah  Bart,  her  father  and  mother,  in 
the  parish  of  Whitechapel,  until  the  death  of  her 
mother^  which  happened  when  she,  the  said  9arah 
Bnrt,  was  about  three  or  four  years  of  age ;  that 
after  that  event  the  said  Edward  Burt,  lier  father, 
removed  from  thence,  and  weot  to  reside  in  Qi^eii 
Ann-street,  Middlesex  Hospital,  in  &e  psnrish  nf 
St.  Mary-le-bone,  in  the  county  of  Middieoex,  and 
took  with  bicn  the  said  Sarah  Bart ;  and  she,  the 
Mid  Sarah  Burt,  continued  to  oeside  with  h«r  said 

(a)  Th«  folbwlng  Is  a  copy  of  the  affidavit : — 
<<  Vkar  OetieraPs  Oftoe,  <«  Jannarj  SI,  l^ftS. 

'  ^  Whidi  day  appeared  pertoaeftly  JoJinXJope,  and  male  mAp 
^  that  he  i$  of  the  parish  of  St.  Jamet,  Weetainsleri  la  >tt« 
«  county  of  Middleaex,  a  bachelor,  of  the  age  of  tweaty-one 
^^  years  and  upwards,  and  intendeth  to  intermarry  with  Elizabeth 
^^  'MeWille,  of  the  same  parish,  a  widow,  and  that  he  knoweth 
'^  of  no  lawful  impediment,  by  reason  of  any  pre-contract,  con- 
^^  aansaintty,  aflinity,  or  any  dther  lawftil'caase  whatioefer,  ^ 
^  hiader  the  said  fnteaded  naTriage,  «ad  grayed  a  lleenoa  to 
*^  folemniae  the  same  in  the  pariah -chordh  of  St  Jamei^  West. 
^^  minster :  and  further  jnade  oath,  that  the  usnal  place  of 
<^  abode  of  him  the  appearer  hath  been  in  the  said  parish  of  St. 
*^  Mamies,  Westminster,  Tor  upwards  of  four  weeks  last  past.  • 

"  JOHN  COFB.*** 
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1811.  fother  there  until  about  the  year  178L  when  she 

Mutter 

Term.  quitted  his  house ;  and  that  during^^  all  the  time  she^ 


Cope 


the  said  Sarah  Burt^  so  lived  and  resided  with  her 
said  father^  in  the  parish  of  Whitechapel^  and  in 
Burt,  Que^n  Ann-street^  she  constantly^  and  invariably, 
passed  and  was  known  by  the  names  of  Sarah 
Burt,. and  by  no  other/' 

4.  ''  That  the  said  Sarah  Burt,  soon  after  she  so 
quitted  her  father's  house,  went  to  live  and  reside 
with  her.  sister,  Mary  Moneypenny,  wife  of  James 
Moneypenny,  Esq.  in  Southampton-buildings, 
Chancery-lane,  in  Pump-court,  in  the  Temple, 
and  afterwards  in  Henrietta*street,  Covent  Garden*; 
and  continued,  principally,  to  live  with  her  sister 
there,  and  at  other  places,  until  about  the  year 
1788,  when  she  quitted,  her  sister's  house  ;  and  the 
'said  Sarah  Burt. did,  upon  her  going  to  reside  with 
her  sister,  assume,  without  any  legal  authority 
whatever,  the:  siurname  of  Melville,  and  drop  her 
true  surname  of  Burt ;  and  during  the  time  she  so 
resided  with  her  said  sister  used  and  passed  by  the 
surname  of  Melville,  but  continued  to  use '  and 
pass  by  her  true  Christian  name  of  Sarah,  until 
about  the  year  1787,  when  she  dropped  her  said 
Christian  name^  and  assumed  the  Christian  name  of 
Elizabeth ;  and  from  that  time  used  and  passed  by 
the  assumed  names  of  Elizabeth  Melville,  until  her 
pretended  marriage  with  the  said  John  Cope,  Esq." 
5.  ''  That  after  the  said  Sarah  Burt  had  quitted  her 
sister's  house^  in  the  year  1788,  she  resided  in  lodg- 
ings in  King's-street,  Covent  Garden,  in  lodgings, 
at  the  house  of  ■  Battersley,  in  the  Strand, 
in  lodgings,  at  the  house  of in  Charing 
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Cross,  in  lodgings,  at  the  house  of  — —  in      1?^^. 
Warwick-street,  and  afterwards  in  a  house  in  St.       Term. 
Alban's  street,  in  the  parish  of  St.  James,  West- 
minster ;  and  at  those  places  respectively  she  pre- 
tended to  be  a  widow,  and  used  and  passed  by  the      B<^»*- 
assumed  names  of  Elizabeth   Melville;    and  the 
party  proponent  doth  further  allege  and  propound, 
that  during  such  her  residence  at  the  house  of  the 

said Battersley,  to  wit^  in  the  year  1791, 

the  said  John  Cope,  Esq.  party  in  this  cause,  was 
introduced  to  her  under  the  assumed  names  and 
character  of  Elizabeth   Melville  widow,    and  as 
such  paid  his  addresses  or  courtship  to  her,  in  the 
way  of  marriage,  and  that  she,  the  said  Sarah 
Burt,  fraudulently  concealing  from  the  said  John 
Cope  her  real  names  and  character,  and  represent* 
ing  herself  to  be  Elizabeth  Melville,  a  widow,  did 
receive  his  addresses  and  courtship,  and  consent  to 
be  married  to  'him,  and  that  accordingly,  on  or 
about  the  Sd  day  of  February,   in  the  year  of  our 
Lord  1793,  a  pretended  marriage  was  in  foctbad 
and  solemnized  in  the  parish  church  of  St.  James, 
Westminster,  by  the  Rev.  John  Waring,  clerk,  of- 
ficiating minister  of  the  said  parish,  between  the 
said  John  Cope  and  Sarah  Burt,  then  a  spinster, 
and  by  the  names  of  John  Cope  and  Elizabeth 
Melville,  by  virtue  of  a  pretended  licence  obtained 
under  seal  of  the  Vicar  General  of  the  Archiepis- 
copal  See  of  Canterbury,  in  the  said  names  of  John 
Cope,   bachelor,  and   Elizabeth   Melville,  widow, 
whereby  the  said  pretended  marriage  was,  and  is 
absolutely  null  and  void,  to  all  intents  and  pur- 
poses in  law  whatever." 
2 
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Dr.  Jenner,  Dr.  Edwards,  and  Mr*  Mattm,  fof 
Mr.  CopcL 

The  parties  lyere  both  of  age  at  the  time  ^  tha 
marriage ;  they  were  both  capable  pf  wnin^ting 
and  willing  so  to  do:<^af)der  iht  general  law, 
such  a  marriage  would  be  good;  tjie  necessity, 
therefore^  is  thrown  upon  the  adverse  party  of 
setting  up  aome  special  law  by  which  it  can  be 
set  aside. 

It  cannot  be  said  to  fall  an^er  any  of  (a)  the  pro- 
visions of  the  marriage  act,  because  by  that  act  no 
fiannaJky  is  required  in  obtaining  the  licence ;  the 
grounds  set  up  for  aonuiliog  this  marriage  jare, 
that  the  woman  for  fraudulent  purposes  assumed 
other  names  than  tliase  which  properly  belonged 
to  her :  on  this  ground,  only  one  cause  baa  b^en 
brought  forward  siuce  the  passing  of  the  marriage 
acty  thai  of  Cockbum  t.  Gamauit^  which  was  a  suit 
first  broagfat  ra  the  Oommbsary  iCourt  of  Burry. 
T;be  lioeiice  had  been  obtained  by  the  asan,  and 
there  was  a  fariation  fboth  in  Iub  Christian  and  auTr 
name.  The  .decision  was  in  favour  of  the  mairiage; 
the  camse  was  appealed  to  the  Court  of  Arches  {k), 
where  the  sentence  of  the  Commissary  Court  of 
Surry  wias  affirmed ;  theve  has  been  no  cause  prior 
or  subsequent  to  this,  on  this  point,  whereas  many 
suits  have  been  brought  for  nullity  of  marriage 
whete  the  banns  have  been  published  under  false 
Bames.    in  WkUe  v.  Paul,  aa  attempt  was  mfde 

(«)  W  Geo.  If.  c.  M. 

(6)  [kckbuTB  T.  GammtU,   Conniissarj  Conrt  ^f  Smmj^ 
May  4y  1702 ;  Arches  Court  of  Caoterjt^ry)  Deq.  M>  1793. 


Cope 

9. 


flIGtt  COUHT  OF  DtLEOATSS.  SS9 

to  set  aside  a  marriage  on  the  ground  that  the  per-  i^ii. 
MA^  who  had  made  the  affidavit  on  which  the  7)^^. 
licence  was  granted^  Mrag  not  the  person  married 
under  it ;  but  this  attempt  failed. 

Marriage  is  a  cotitract ;  and  to  make  it  valid  and  Burt. 
bindmg  it  is  ^noiigh^  according  to  the  doctrine  of 
the  civil  la^,  if  the  parties  are  sufficiently  de- 
signated^ rrikU  ^alel  error  HKmims  si  de  €orp^n 
amttet.  No  fraad  was  intended  against  the  ordi-> 
Aai^ ;  the  vmnaa  had  passed  many  years  by  this 
naMe  prior  to  her  marriage ;  and  it  cannot  iiie^eMi*^ 
petent  to  the  party  himself,  who  obtained  the 
Mceme  for  her  under  that  wame,  to  come  forwat^ 
B0i#  after  the  lapse  of  so  many  yeai«,  and  taktt 
elgeetion  to  his  ovm  «ict 

This  is  aa  important  ^eause  as  connected  with' 
great  pubitc  tatenrefets^  and  Hhe  gefneral  interests  ef 
thpe  <coft)muniCy ;  it  appears  (0  ua  tshsrt  there  is  a 
iadical  defect  in  the  licence  %y  which  these  parties  ^ 
were  ananied,  which  no  length  of  l^me  can  ^cure ; 
it  is  a  question  of  public  policy  and  general  rea^ 
somng,  inasmach  as  the  institution  of  marriage  is 
for  the  sake  of  the  public  as  much  as  for  €he  sake 
of  individinds.  No  uniform  carrent  of  anthorHiM 
has  been  died  ^igakist  ns  from  Hhe  Eleclesiastical 
Courts :  one  solitary  case  has  been  produced  which 
never  readied  the  Superior  Court. 

The  question  then  is^  whether  the  true  name  of 
ihe  parties  is  not  ^of  the  very  essence  off  such  a  con- 
tract  as  that  of  marriage  ?   Whether  ihe  Christian     • 
name  is  not  the  essential  name  of  the  parties  f 
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1811.  This  is  the  doctrine  held  by  Coke  Lyttelton :  a  man 
Term.  may  change  his  surname  for  valid  purposes ;  but 
his  Christian  name  can  only  be  changed  at  con- 
.firmation. 

The  marriage  act  is  framed  in  the  same  spirit^ 
and  undoubtedly  implies  that  parties  are  to  be  mar- 
ried by  their  true  names :  besides  search  is  peculiarly 
eluded  by  this  double  change  of  names  ;  it  is  cal- 
culated to  avoid  a  law  framed  for  the  very  purpose 
of  preventing  such  a  fraud  ;  it  is  the  worst  kind  of 
frauds  in  fraudem  legis,  Evans  v.  King,  WiUs  Re- 
ports^ p.  554.  It  is  not  the  case  here  as  in  a.  com- 
mon contract^— the  public  is  a  third  party  which  is 
interested  in  seeing  and  knowing  who  the  parties 
are^  who  are  really  married ;  the  public  is  imposed 
upon ; — the  name  is  of  the  very  essence  of  the.tfans- 
action  ; — ^the  defect  is  radical ; — anterior  to  the  mar- 
riage act^  it  must  have  been  always  the  general 
policy  of  the  law^  that  the  parties  should  be  pro- 
perly designated ; — it  is  not  the  mere  identity^ — but 
the  true  description  of  the  persons  which  is  ne- 
cessary. 

Dr.  Arnold  and  Dr.  Swahey,  on  the  same  side. 

All  marriages  must  be  by  banns  or  by  licence ; 
banns  are  the  more  ancient  mode ;  they  are  a  public 
notice  to  all  persons  interested^  to  come  forward 
and  state  their  objections^  if  they  have  any,  to  the 
ceremony  which  is  about  to  take  place ;  it  is  the 
intendment  of  the  act  that  banns  should  be  pub- 
lished under  the  true  names ;  and  it  has  been  held 
that  a  publication^  otherwise  than  by  the  true  name^ 
renders  a  marriage  null  and  void.     No.  q(ie«tioa 
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respecting  false  names  under  banns  arose  before       isii. 
the  case  of  Early  v.  Stephens  {a).  Term. 


The  sentence  of  the  Consistory  Court  of  London 
was  affirmed. 


Cope 

9. 


The  publication  of  banns^  however,  may  be  dis- 
pensed with  by  persons  having  Ecclesiastical  juris- 
diction; but  it  is  required  that  this  should  only  be  Buet. 
done  on  good  caution  and  security  being  taken. 
This  care  in  the  grant  of  a  licence  is  devolved  on 
the  ordinary ;  it  is  as  necessary,  therefore,  that  the 
true  names  should  be  given  in  a  licence  as  in  a 
public  proclamation,  otherwise  the  ordinary  has  no 
means  of  knowing,  either  by  personal  knowledge 
or  by  inquiry,  that  the  oath  of  the  party  procuring 
the  licence  is  in  unison  with  the  fact;  the  true  name 
is  necessary  for  this ;  the  registration  then  follows 
to  give  facility  and  possibility  of  search  into  the 
condition  of  the  parties  to  those  whose  interests 
may  be  involved  in  the  marriage. 

It  never  can  be  said  that  a  grant  to  empower  A. 
to  marry  will  empower  B.  to  do  so ;  the  very  form 
of  the  instrument  is  for  the  purpose  of  preventing 
that  fraud  which  is  both  suppressed  and  suggested 
in  this  licence. 

The  case  of  Cockbum  v.  GamauU  is  a  single 
case,  and  the  first  of  its  kind,  cmd  it  never  was  car- 
ried to  the  court  of  last  resort. 


(a)  Early  ▼.  Stephens^  Consistory  Court  of  London,  1785. 
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TAmwAU  V,  Kkight. 


An  Jfi]^eaLfrom  tkt  (knmtfny  Comi  of  QAowe^Ur. 


A  fteolty  for        JcBGNUESMT. 
the  erection  of 

a  gallery  in  a  Sir  JoHM  NlCSOUi. 

chnrch  gran^ 

«^  notmth.       Tbis  is  «n  apped  from  the  Consiitory  Court  of 
oppotitioa  of  OloQceBter ;  where  it  was  originally  a  sait  to  ob- 
tain a  iacolty  for  erecting  a  gattery  in  tlie  churcli 
of  Wotton-nnder-Edge/  mid  for  appropriating  the 
aeatfl  in  that  gallery. 

The  application  was  made  by  several  of  the 
parishic^ief 8 ;  thie  opposition  was  from  the  Rev. 
W.  TaltersaH,  the  vicar.  The  cause  was  heard 
on  the  18th  of  June^  1810^  when  sentence  was 
pronoiUBoed  decreeing  the  faculty. 

FriMa  that  sentence  the  present  appeal  was 
made;  and  I  have  now  to  decide  whether  the 
Chancellor  of  Gloucester  did  right  in  decreeing 
this  faculty. 

The  history  of  the  case  is  this : — at  the  visitation 
in  Michaelmas  1806^  the  vicar  of  Wotton-under- 
Edge  made  a  presentment  to  the  Chancellor  of 
Gloucester  stating,  that  new  pews  were  wanting  in 
the  church,  and  that  he  and  the  Churchwardens 
had  formed  a  plan  for  regulating  the  seats;  but 
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that  the  vestry  had  Regatived  this  plan:  he  sdso       isn- 
presented  ''  that  a  gallery  which  had  been  erected       j^erm* 
**  for  the  use  of  the  Sunday  school  had  been  pulled    ^-^"^^^^^ 
**  doi^n^  tvhich  he  desired  might  be  re^erected :"    attewaii. 
and  he  concluded  by  stating, ''  that  if  the  leading     Kmovt; 
^  parishioners  who  wanted  seats  would  bring  for-^ 
^^  ward  ally  jdan  eqoaHy  commodious^  and  which 
would  not  be  Kkely  to  disfigure  the  churchy  he 
would  readily  concur  with  tbem/^ 
This  presentment  is  not  formally  before  the 
Court;   but  in  the-  proceedings  in  the  country 
Courts,  (which  are  frequently^  very  irregular,)  it  is 
necessary  to  look  to  the  substance  of  the  proceed* 
ings  rather  than  to  th^  form  of  them,  otherwise  it 
would  in  most  instances  be  impossible  to  adminis* 

r 

ter  justice  between  the  parties. 

By  the  admission  made  in  this  presentment  of 
Mr.  Tattersalt's^  an  additional  accommodation  in  the 
ohurch  was  necessary ;  the  plan,  however,  wfaicfl 
be  proposed  was  disapproved  of  by  the  vestry: 
now  it  is  to  be  observed  that  the  incumbent  has  no 
authority  in  the  sealing  and  arranging  the  pa- 
rishioners, beyond  that  of  an  individual  member  of  ^ 
(he  vestry,  and  that  which  his  station  and  influence 
in  the  parish  naturally  give  him.  He  may  properly 
object  to  a  plan  which  is  generally  inconvenient ; — 
which  diminishes  the  accommodation  in  the  church ; — 
which  disfigures  the  building; — which  renders  it  dark 
and  iacommodious.— In  any  case  of  this  description 
it  is  very  proper  that  he  should  make  a  representa* 
tion  to  the  ordinary  : — but  as  to  the  mere  arrange* 
pient-  of  seats,  if  the  parishioners  can  settle  th*t 

Vol.  I.  R 
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1^11/      amangst  Ibeihselves/^od  to  thcfir^Own  satis raejtion;. 
Term*      tlndxan  agree  ab^t  the  expeiiee>  there  seems. bqi 


Tavtshsau. 


little  neceaiity  for  the  iaterfereoce  of  the  Jneuin- 
bertt :  the  expenoe'  is  that  of  the  piarishioners ;  the 
K>i«»*  ehurchwafdens  are  bound  to  repiair  with  the  .cpn*; 
sent  of  thd  vestry;  i(  is  not.  th^  vicars  l^ot.the 
vestry,  yri^cU  appropriates  tho  se^ts ;  >  the  geneiral 
superintendance  -  ami  authority,  in  allotting  th^m 
rests  with  the  ordinary.  >.  .. 

In  1807,  ihe '.parish ionejfs  hayiag*  held  sevpral 
vestry  aieettngs,  and  agreed  upon  a  pli^  for  ffpct<» 
lag  a  nfw  gallery,  applied  tq , the  ordinary  for. Ma 
faculty::^  upon,  the  citation  isaftiag,.  the  on]y  person 
who  appeared  to  oppose  it,  was  the  Rrv.  Mr.  Tat^ 
tersalL  .  The. statement  made  by  those  who  applied 
for  the  faculty  was  as  fpjlows : — ''^  That  a  very  use* 
^'  fill  gallery  to  consist  of  6ye;  handsosde  seats  in 
''  front,  with  two  ranges  of  sitting  plaeea  behind 
f^. might  without  detriment  to  the  church,  or  inqofir 
f^  vtnience  to  the  other  tteats>  be  erected  at  the 
'";  west  end  of  the  north  ajsle,  in  the  room  of  the 
'^  gallery  originally  built  without  authority  for  the 
''  accommodation  of  the  Sunday  school  chiMreii, 
''  but  no  longer  used  for  that  purpose,  (the  Sunday 
''  school  being  discontinued,)  and  not  0t  for  the  re- 
ception of  fiimilies  wanting  pews  ;  that  tbh  new 
gallery  would  be  ornamental  to  the  church,  being 
upon  a  plan  corresponding  with  the  pfesei^t 
gallery  Jn  the  middle  aisle,  which  was  set  up 
'^  under  the  inspection  of  the  yicar,  to  whom  the 
*'  plan. of  the  fiew  intended  gaUery  had  beea  sub- 
'^Qsitteri  before  the  removal  of  the  old  oner;  and  bfi 
^'  expressed  no  dissent  thereto. 
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'*  JJiat  Sarah  Knight^  and,  four  othera  of  the       isii. 

principal  inhabitants^  werie  willing  at  their  j<>iut      TVrm. 
"  expenc^j  to  er?ct  th^eeiats,  and  desirous  of  havings    v^v-^^ 
''  them  appropriated  to  themselves  and  their  families^    attmwah^ 
*'  find  that  the  purisl^ioners  in  vestry  had  given    KifiaBT., 
''  tlieir  unanimous  consent  to  thisl ,  That  the  other 
*'  ioh^bitfiJits .  s^re  desirous  that  the  two  mages,  o^ 
*'  sitting  places  behip^l  ^^.  ^nplos^d  pews  should 
^'  be  c^rected  at  the  parish,  expence^  and  for  the 
^'  general  accommodation  of  the  inhabitants ;  U$ 
V  which  th^  vestry  alsQ^ ,  f|;ave ,  their,  ufianimpu^ 

"consent" 

* ••         ••••.»■••  «i.  f  , 

This  seems  a  fair  representation  of  the  matter  j^ 
and,  unless  strong  ground  of  <  opposition  can  be 
)aid^  will  be  sufficient  to  authorii^e  the  grant  of  th^ 
faculty^ 

The  ificar  olgect?^ 

Firsts  Tkat  na  vestry  wit  dolled  to  agree  fa 
tbi$  appropriation. 

This  is  not  correctly  true,  for  notice  was  givei^ 
ihat  persons  should  apply  who  wished  to  have  pews 
appropriated  to  them.  These  persons  were  named^ 
the  plan  was  produced,  and  approved;  if  no  pa- 
risbioner  appei^red^  the  presumption  is,  that  hq 
one  disapproved* 

■ 

Secondly,  Tfiat  the  former  gaUery  was  pulled 
doton  without  authority,  and  ordered  by  the  ordij 
pary  to  he  replaced.  ^       , 

It  was  ordered  to  bp  replaced  upon  an  Ex  parte 
representation,  which  omitted  to  state  that  it  ha<) 
been  erected  without  autliority,  and  that  the  use  of 
it  was  at  an  end. 

r2 
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It  is  not  necessary  that  the  plan  should  be  an^ 
nexcd  to  the  proce^is ;  il  was  produced  to  the  Court, 
Knight,  and  at  the'vestry ;  and  no  objection  has  been  taken 
to  the  plan  itself. 

Fourthly,  That  the  gallery  is  to  be  erected  upon 
a  larger  plan  than  the  forhief  gdttery,  and  the 
gallery  was  ordered  to  he  restored  o;*  the  sqiine 
plan. 

This  does  not  go  to  the  <^u^tioi;\ ;  the  question 
is^  whether  it  is  not  proper  that  it  sho^iM  be  so 
erected  ?'  *  ' »  "  *     •  •     * 

Fifthly,  That  the  occupiers  of  the  other  seats 
will  be  incommoded.  * 

None  of  them  appear,  or  object  to  the  itieasur^ 
either  in  the  vestry,  or  in  answer  to  the  process ; 
and  there  is  no  proof  whatever  of  this  assertion. 

Sixthly,  That  there  are  owners  of  other  estatet 
of  greater  value  who  have  no  pews,  and  that  some 
of  these  parties  are  not  owners  of  the  messuages 
which  they  occupy. 

This  objection  is  open  to  the  same  answer  as  the 
last ;  the  parishioners  are  acquainted  with  this  pro^ 
ceeding,  and  do  not  oppose  it. 

Not  one  of  these  objections  apply  to  the  ex* 
pediency  of  the  measure ;  and  |  must  express  my 
regret  that  upon  such  grounds  as  these  the  vicar 
should  so  long  have  opposed  this  accommodation 
in  his  church  ;  that  accommodation  was  called  for, 
is  admitted,  and  the  plan  of  it  has  been  very  gene- 
rally approved  of,  and  is  satisfactory  to  the  parties 
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tiirinclpally  interested ;.  it  ia  proved  also,  tliat.  it  will  3^^  i* 
not  disngare^  but  rather  be  ornamental  to  the  jwm. 
church.  i  v^^'^/^^^ 

.  It  appiears,  therefore,  thf  t  the  fa^ci^lty  yvM  very  ^'^^^^ 
properly  decreed  by  the  Court  below,  ftnd  that  the  Knight. 
surrogate  very  properly  took  a  view  of  the  church 
himself;  it  is  also  very  proper  that  the  faculty  has 
not  appropriated,  as  the  terms  of  the  citation  called 
upon  it  to  do,  the  seats  to  the  messuages,  but  to 
families  resident  in  the  parish :  great  inconveni- 
ence has  been  found  to  arise  from  annexing  pews 
to  bouses ; — the  houses  become  dilapidated  ,'-^  the  in- 
habitants of  them  fail  iti  their  circumstances; — new 
houses  areerected> — and  the  occupiers  of  them  want 
pews.  It  is  very  desirable  that  after  due  time  has 
been  given  as  encouragement  to  those  who  build 
them,  that  seats  should  return  to  the  disposition  of ' 
the  ordinary :  the  form  of  the  grant  should  be,  "  as 
long  as  they  continue  inhabitants  of  the  parish  ;  or> 
as  long  as  they  continue  inhabitants  of  the  parish^ 
'^  and  occupiers  of  the  messuages  stated  ;*'  the 
former  of  these  is  the  more  usual,  as  it  gives  no 
notion  of  annexing  to  houses.-^I  affirm  the  sentence 
of  the  Court  below. 

With  respect  to  costs>  none  were  given  in  the 
Court  below ;  but  I  hardly  think  that  the  original 
opposition  to  this  measure,  and  the  contest  which 
was  carried  on^  justified  so  lenient  a  sentence;  at 
least  the  vicar  should  have  been  satisfied  with  that 
decision :  the  appeal  has  some  appearance  of  being 
vexatious.  Looking,  however,  to  the  delation  in 
which  the  parties  itand  to  each  other,  and  con* 
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.^^11*  sldering  how  desirable  it  is  that  they  should  return 

Term,  ^o  &  good  Understanding  together^  perhaps  it  would 

'^^^^^^  be  advisable  that  the   parishioners   should  wave 

ATTEM4LL  jjp^ggjj^g  jjjg  costs.     I  shafl  allow  the  question  to 

ILnioht.    stand  over  for  their  consideration. 


Msy  H«         Costs  were  given  against  the  vicar* 
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Phillips  v.  Bignell  anp  others. 
IJanIel  Lampett^  a  veoman  of  HorkciMtoiii  in  ,  Anexcc^tttofr 

•  "^  "^  '-         boand  to  exhi- 

the  county  of  Oxford,  died  in  the  year  1796,  hffeV'ing^  *>it  «»»  in^cn* 
made  a  will,   by   which   he  constUited  Richard  count,  at  the 

^^       ,  .  suit  of  a  party 

Benjamin  Bignell;  WiJtiams  Meads,  and   David  mtereAtedin 

the  prnneity 

Safmon,  his  executors;  and  beqiteatiied  property  for  which  be  i» 
of  varioQS  descriptions  to  be  equally  divided 
nmt^ngst  ht^  three  daughters ;  thdir  severaJ  shares 
to  be  paid  them  on  their  marriage,  or  their  attainini^ 
the  age  of  twenty ^one  years;  but  in  .the  event  of 
one  of  them  dying' before  either  of  these  con- 
tingencies^ then  her  /share  was  to  be  equaUjr 
-divided  amongst  the  survivorir. 

The  executors  took  probate  of  the  will  in  the 
Prerogative  Court  of  Canterbury,  in  October  1796. 
The  two  eldest  daughters  married,  one  in  180a> 
the  other  in  1806,  and  their  husbands  received 
their  respective  shares  of  the  property ;— ?thc 
ycHifigest  was  still  a  minolr^  (about  seventeen  yea^i 
^f  age,)  and  unmarried. 

In  November  1810>  a  citation  issued  at  the  pror 
motion  of  the  husbands  of  the  two  married  sister^ 
against  the  executors^  to  exhibit  a  full  and  parti*- 
HTular  inventory  of  all  and  singular  the  goods,  jcbat- 
tels,  and  credits  of  the  deceased,  which  at  any  time 
since  his  death  had  come  to  tl^e^:  hands;  posses- 
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sion^  and  knowledge/  The  executor  objected  to 
comply  with  this  citation,  on  the  |rround  that  they 
had  paid  the  two  eldest  daughters  their  shares  of 
the  property  on  their  respective  tnarriages^  and 
had  received  their  husband's  receipts  in  discharge 
of  them ;  and  further,  that  the  sums  paid  them  ex« 
ceeded  in  amount  their  distributive  proportion. 

Swabey,for  the  exectUors. 

Bumahjf,  contra. 

JUDGMEKt. 

Sir  Johk  Nicholl. 

This  is  a  proceeding  against  th6  executors  of 
Daniel  Lampett,  for  the  purpose  of  compelling 
them  to  exhibit  an  inventory  and  account:— the 
executors  object  to  doing  this,  but  the  law  does 
not  readily  adroit  objections. 

The  Canons  require  an  inventory  to  be  ex- 
hibited, even  before  probate  is  granted ;  and  this 
was  the  old  practice  of  this  Courts  and,  indeed,  ip 
still  the  practice  in  some  country  jurisdictions. 
The  (a)  statute  requires  executors  and  administra- 
tors to  exhibit  inventories  as  part  of  their  duty, 
without  any  proceedings  to  call  upon  them  to  do  m. 

The  modern  practice^  however^  is  certainly  not 
to  render  an  account  unless  it  shall  be  caUed  for ; 
but  the  executor  roust  remember  tliat  he  has  bound 
himself  by  his  oath  to  render  a  just  account  when 
he  is  by  la%v  required.  The  Court  may,  and  in 
'Bome  instances  does^  for  the  protection  and  security 
of  the  parlies  interested,  require  ex  officio  that  an 
inventory  shall  be  exhibited ;  and  though  the  Court 


(a)  21  H.  TIIL  c.  6,  «.  4. 
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vices  neit  exict  this  in  all  cases,  stiil  it  alvrays  Will, 
where  a  party  having  an  interest  in  the  property 
applies  for  it. 

It  has  been  laid  down  in  a  variety  of  cases,  that 
a  probable  or  contingent  interest  will  justify  a  party 
in  calling  for  an  inventory  and  account.  This  was 
so  held  in  Salter  v.  Sladen  (a),  Snow  v.  ^nUt  (6), 
and  Myddlelon  v.  RuBhout  (c).  It  is  not  necessary 
to  particularize  the  circumstances  of  these  cases ; 
hut  in  all  of  them  it  was  laid  down  that  a  probable 
or  contingent  interest  was  sufficient,  because  the 
production  of  an  inventory  was  so  much  a  matter 
of  duty,  that  the  executor  was  bound  to  exhibit  it, 
even  where  there  was  an  appearance  of  interest 
in  the  party  calling  for  it.  My  predecessor  so 
much  discouraged  all  hanging  back  in  cases  of  this 
description,  that  he  has  generally  condemned  the 
parties  who  have  been  guilty  of  it,  in  coAs. 

In  the  present  case,  the  executors  proved  the 
will  in  October  1796;  they  are  now  cited  by  two 
of  the  daughters  of  the  testator,  who  are  also  two 
of  the  substituted  legatees  to  exliibit  an  inventory : 
it  is  argued,  that  they  are  barred  from  making  this 
demand,  because  their  respective  husbands  have 
received  releases  for  their  several  shares  from  the 
executors.  On  the  other  hand,  it  is  stated  that  the 
accounts  are  loose  and  incorrect ;  this  again  is  de- 
nied, and  it  is  asserted  in  reply,  (which  certainly 
appears  very  extraordinary,)  that  the  sums  paid 
exceeded  the  amount  of  their  respective  shares. 

■ 

(a)  Prerogative,  Michaelmaii  Term,  1792. 
(ft)  PrerogaliTe,  Hilarf  Term,  1793. 
(c)  See  the  next  caie,  j^  244. 
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'  Here  then'  !&  a  considernUe  e8lat^>  cooifoting  of 
various  descr^tioiiB  of  properly,  lo  be  sold  And 
divided.-^monics  to  be  advanced  for  Ibe  main*- 
tenafiee  and-  edacatioin  of  obiMren,--^intercst  (o  be 
ci^lculated  on  tiie  respeclire  ^hapes^-^and  in  short, 
no  estate  so  circumstanced,  that  one. can  scarcely 
figure  to  oneself  a  case  in  which  a  more  exact  in* 
ventory  and  account  oug^ht  to  Imve  been  kept 
and  stated. 

-    Two  OQt  of  the  three  daugliters  arc  married, 
«nd  mccounits  of  their  property  havie  been  rendered 
'to  tfa4eir  husbands  ^  but  it  is  not  arerred  that  they 
were  fuU  and  perfect  accounts,  all  the  executors 
state  is,  that  the  husbands  received  the  shares,  and 
gave  releases  for  them  ;  and  the  husbands  might  on 
their  respective  marriages,  have  accepted  lliem  in 
iinsuspecting  confidence;  but  itiey  are  mere  re« 
ceipts,    not  releases,    and  certainly  not   releases 
-given  on  a  due  investigation  of  all  the  accounts. 
J  am  not  prepared  to  say  that  they  would  be  a  bar, 
-even  if  the  parties  bad   no  contingent  interest; 
but  here  they  are  residuary  ]^;atees,  to  them  they 
xan  be  no  bar ;  if  the  unmarried  sister  were  to  die 
before  marriage,  or  under  *age,  they  would  be  en- 
titled to  her  sliere :  but,  independently  of  this  con*- 
•sideration^  the  share  of  the  unmarried  lister  eannot 
be  aisc^rtained  witbout  a  precise  inventory  and  ac- 
count ;  and  the  Court  would  almost  ex  officio,  for 
Abe  protection  of  her  interest  during  her  minority^ 
direct  an  inventory  and  account  to  be  exhibited. 

Lapse  of  time  may  sometimes  weigh  with  the 
Court;  the  Court  would  be  unwilling  to  open  old 
accounts  where  documeata  have  been  lost^  and 


Touchers  destroyed;  but  the  argument  founded  on 
lapse  of  time  does  not  apply  in  the  present  in- 
stance, since  as  one  of  the  parties  is  a  minor^  all 
the  documents  and  vouchers  must  have  been  pre- 
served^ and  it  is  difficult  to  surmii%  Why  the  exe- 
cutors should  refuse  to  produce  them  ; — when  the 
minor  attains  the  age  of  maturity,  or  marries,  she 
mW  have  an  undoubted  riffht  to  call  for  them. 
No  inconvenience,  therefore,  can  arise  to  the 
parties  from  exhibiting  them. 

Upon  the  whole,  I  think  there  is  no  ground  or 
colour  for  this  refusal ;  when  parties  are  acting 
fairly,  they  are  rather  desirous  of  making  a  full 
disclosure  than  of  attempting  to  raise  objections 
to  it.  The  Court  is  bound  to  discourage  and  dis- 
countenance any  backwardness  in  cases  of  this  de^- 
scription ;  and  I  think  I  am  only  following  the  ex^ 
ample  of  my  predecessor,  ivhei>  I  condemn  the 
executor  in  costs. 
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Anoxecntor      ^ 

^""an^^inv^  A  cixAtioN  vvas  taken  oul  by  the  widow  of  RicHafd 
co7n  Ar  Myddleton,  Esq.,  of  Chirk  Castle,  against  the  exe- 
havinpaD^kh  l^^ors  of  hcf  husband,  to  produce  an  inventory ; 
pVo^erly  for  ^'^®  executoFS  objectcd  to  comply  with  the  citation^ 
Tx^ecutor  "      OH  the  ground  that  the  widow  Was  not  so  interested 

as  to  entitle  her  to  call  for  an  inventory,  as  by  her 
nmrriage  settlement  she  had  50()Z.  per  annum  set* 
tied,  or  trustees  for  her.  To  this  it  was '  replied, 
that  there  was  a  covenant  that  there  should  bfe 
paid  at  several  instalments  money  to  make  hp 
50002.  stock,  or  in  the  event  of  her  surviving  her 
husband,  so  much  as  would  make  up  the  5000/. 
stock ;  that  nothing  as  .yet  had  been  paid  toward^i 
making  up  his  sum,  consequently>  the  5000/.  stock 
was  due  to  her,  and  she  was  entitled  to  an  in- 
ventory. 

Sir  IVUliam  Scott,  for  the  executors. 
This  application  rests  on  two  grounds ;  Jirst, 
That  an  executor  is  under  a  general  obligation  to 
deliver  an  inventory  without  the  application  of  any 
person.  In  this  suit  is  a  creditrix,  and  therefore 
has  a  specific  interest. 

As  to  the  first  point,  it  is  true,  the  executor 
engages  to  furnish  an  inventory  when  required  by 
law ;  but  he  is  not  considered  als  imperiously  ob- 
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lia^ed  to  delrter  it,  unless  at  the  instance  of  a  pep-      1797. 
son  interested ;  at  least  it  is  not  the  practice  of  the      '^rm. 
Court  ex  officio  to  ail!  for  one ;  therefore,  there    -^^^^^^ 
has  been  no  failure  of  doty.    Secondly,  The  parties  Myddleton 
usually  applicants  are  the  next  of  kin,  or  creditors   Rusvout. 
\vhQ  are  immediately  and  directly  interested ;  bat 
here  the  party  states  herself  to  be  interested  under 
a  marriage  settlement  by  which  money  was  to  be 
paid,  partly  in  the  lifetime  of  the  husband,  and 
partly  after  his  death,  to  trustees  for  her  use  ;  thui 
she  is  a  creditrix  only  in  equity ;  the  legal  credi- 
tors are  the  trustees ;  the  widow's  interest  is  merely 
equitable,  and  not  to  be  attended  to  in  a  mere 
court  oflaw. 

When  legacies  are  in  trust,  it  is  always  held  that 
the  tfustee,  and  not  eestui  qui  trusty  must  sue.  - 
*    Dr,  NichoU  wntri. 

The  Court  will  call  for  an  inventory  on  the 
shewing  of  any  kind  of  interest.  In  Staden  v. 
Salter,  Prerog.  Mich.  Term  1792,  a  suit  was 
pending  before  the  Lords  of  Appeal  on  a  question 
of  joint  capture;  it  was  not  determined  witether 
Sladen  would  be  entitled  to  claim  any  thing  from 
Salter;  and,  therefore,  it  was  argued  that  he  had 
no  interest  to  entitle  him  to  call  upon  Salter's  exe- 
cutors for  an  inventory ;  but  the  Court  held  that 
where  even  the  party  can  shew  any  kind  of  in« 
terest,  it  will  enforce  the  call  for  an  inventory. 
That  this  could  be  no  hardship,  for  the  executor 
ivas  bound  both  by  the  stat.  of  H.  VIII.,  and  his 
oath,  to  do  it,  though  this  was  not  ordinarily,  and 
in  all  cases  enforced ;  the  Court  held  that  a  pro- 
bable interest  was  sufficient^  and  said  that  it  knew 
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i707«      of  rH>;f:c^e  where  8uch;ao  i^t^refit  had  been  ^hewn^ 
Term,      ^^d  the  ^ppJiqitipn  had  been  refused. 

• 

TN^^^if^  bfui  an  jnterent  h^e;  a  cerUtia&un^ 
shomki  be  raided  for  her  tf^e ;  none  of  that  money 
Ru5uo(fT4  bfis^.beep  paid;  she  has  an  intereat  to  discover  the 
€^cts;  auppoi^e  she  w^i^ted  to  jnstitate  a  suit  to 
fQmpel  the  trustees  to  recover^  it  would  be  nece&« 
sa^y  to  fee  all  the  assets,-:  but  she  is  the  persoQ. 
really  interested^j^or.the  trustees  are  to  pay  ovec 
to  her.       . 

SW  W.  WVNNE. 

»   T       1  »  ...  .  .  •  , 

T\ih  is  a  suit  brought,  by  the  widow  against  th^ 
surviving  executor  of  her  husband  for  an  inveuy 
^9V3l  the  execu^r  has  appeared  under  prot^st^ 
stating  a  settlement,  and  that  on  2,500/.  being 
granted  to  Mr,  Myddleton,  500/.  was  assigned  to 
trustees  to  be  set  apart  annually,  P^y^^tS  interest 
to  lier ;  and  if  by  this  payment  at  the  death  of  Mr, 
Myddleton,  it  dtcl  not  amount  to  5000/.  stock,  his 
executors  werer  three  months  after  his  death  to  pay 
that  tum  to  trustees  for  her  use.  It  is  stated  that 
no  such  s<im  has  been  paid,  so  that  5000/..  is  now 
due  to  her  from  the  estate ;  this  is  not  denied,  hut 

ft 

it  is  contended  that  she  is  not  a  legal,  but  an 
equitable  creditor,  and  that  therefore  she  is  not 
jentitled  to  an  inventory. 

I  never  beard  of  this  distinction,  nor  can  I  se^ 
any  reason  for  it ;  the  legal  interest  cannot  be  en*- 
/oreed  in  th^  Ecclesiastical  Court  more  than  the 
equitable  one. 

The  statute  of  H.  VIII.  requires  all  executors  to 
give  an  inventory;  this  is  not  requited  of  all  exe- 
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tutors  in  practice,  and  the  Court  always  enquires       i797. 

•  1      •  i»  i_    A       Easier 

into  the  interest  of  any  party  requiring  one ;  but       Term. 


when  it  sees  any  kind  of  interest^  it  enforces  that 
which  is  by  hxr  geneiaally  required.  '.         .   .  .^"^^   ? 

I  know  of  only  one  case  in  which  it  could  be  Ru«hout, 
refused ;  i. e;df *  a' creditoi' . 4ad  brought  a  suit  in 
Chancery  for  a  discovery  of  assets  in  such  a  case^ 
the  Court  has  said  that  tbe^  party  shall  not  proceed 
in  boCU  Courts;  this  is  not  raigigrattd'here. .  I. see 
no  ground  for  the  eb^ecticMn,  and  I  pronounce 
against  the  protest^  with  costs^ 


•    i 
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\4a  Jppealfrom  the  Comistoryi  Cowl  of  Yark^ 


c^v 


June  17.         The  Judges'  4clegale«  who  sate  under  this  Com^ 
mission  w^e 

Mr.  Barou  Thomsobi^ 

Mr.  Justice  Chambre. 

|.  * 

Mr.  Justice  Bayley^ 
Doctor  Arnold^ 
Doctor  Adams, 
Doctor  Phillimorb, 

and 
Doctor  Edwards. 


A  citation  issued  in  the  Consislorial  Court  of 
Chester,  at  the  suit  of  Lievesley  Oldham  and  John 
Wilbraham,  devisees  and  executors  of  Mary  Done, 
deceased,  against  John  Hawksey  Ackerley,  of  the 
city  of  Bath ;  calling  upon  him  to  take  upon  him- 
self letters  of  administration,  and  to  exhibit  an  in- 
ventory of  the  goods,  chattels,  and  credits  of  bis 
father^  David  Ackerley,   deceased;  and   also  to 
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reader  a  true  and  just  accouint  of  his  administra-i      ^^^' 
tion  of  them ;   he^   the  said  John  Hawksey  Ac-       Temu 
kerley^  heviog^  as  was  reported,  intermeddled  in 
and  possessed  himself  of  the  goods,  chattels,  and 
credits  of  his  deceased  father.  (kj>»ii* 

Edward    Pate   then    exhibited   his    proxy  for 
Lievesiey  Oldham  and  John  Wilbraham,  devisees 
and  executors  named  in  the  last  will  and  testament 
of  Mary  Done,  widow,  deceased,  and  alleged  thai 
David  Ackerley,  late  of  the  city  and  diocese  of 
Chester,  gent.,  deceased,  departed  this  life  some 
time  since  intestate,  leaving  behind  him  Frances 
Ackerley,  widow,  his  relict,  and  John  Hawksey 
Ackerley  his  only  natural  and  lawful  child  ;  that 
the  said  Frances  Ackerley  departed  this  life  with- 
out taking  upon   her  the  administration  of  tho 
goods,  chattels,  and  credits  of  the  said  deceased  ; 
and  that  the  said  John  Hawksey  Ackerley  had  in- 
termeddled in  and  possessed  himself  of  the  said 
goods,    chattels,    and  credits  of  the  said   David 
Ackerley,  deceased,  and  now  resided  in  the  city 
of  Bath,  within  the  diocese  of  Bath  and  Wells ; 
and  prayed  a  requisition  to  be  directed  to  the 
bishop  of  Bath  and  Wells,  his  vicar  general  or 
surrogate,  to  cite  the  said  John  Hawksey  Ackerley 
to  appear  in  the  Consistory  Court  of  Chester,  on 
Thursday  the  15th  day  of  October,   1807,  then 
and  there  to  take  upon  him  the  letters  of  admini- 
stration of  the  goods,  chattels,  and  credits  of  the 
said    David   Ackerley  deceased,    and   to    exhibit 
a  true  and  perfect  inventory  of  the  same  whict^ 
had  come  to  his  bands,  possession,  or  knowledge^ 

VOL.  I.  % 
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and  also  to  render  a  true  and  just  account  of  hfe 
administration  of  them. 

The  citation  was  served  by  letters  of  request 
from  the  Chancellor  of  the  diocese  of  Chester  to 
the  bishop  of  Bath  and  Wells,  on  Mr.  Ackerley  at 
Bath. 

Oct.  15,  1807.  Pate  (proctor  for  the. executors 
of  Mary  DoneJ  returned  the  citation  in  the  Court 
at  Chester. 

Oct.  22.  Baker  exhibited  a  proxy  for  Mr.  Ac- 
kerley, and  prayed  time  to  shew  cause  till  the  next 
Court. 

Nov.  5.  Baker  prayed  further  time, — ^and  time 
was  allowed  till  the  next  Court. 

Nov.  12.  Baker  prayed,  and  the  surrogate  de- 
creed a  requisition  to  take  a  declaration  or  affidavit 
of  the  defendant,  returnable  on  the  second  Court 
day. 

Nov.  26.  Baker  alleged  the  requisition  to  have 
been  duly  executed,  but  not  yet  returned  to  him ; 
and  he  prayed  time  to  prove  the  execution  thereof 
to  the  next  Court,  which  was  granted. 

Dec.  3.  The  defendant  having  been  twice  pub- 
licly called, — Pate  accused  his  contumacy  in  not 
taking  upon  him  the  administration  of  the  goods, 
chattels,  and  credits,  of  David  Ackerley  the  de- 
ceased in  the  cause,  nor  shewing  any  lawful  cause 
to  the  contrary,  and  prayed  that  he  might  be  re- 
ported contumacious;  and  in  pain  of  his  contempt 
to  be  excommunicated,  which  the  surrogate  de- 
creed accordingly.  Baker  dissenting,  and  it  being 
alleged  that  the  defendant  still  resided  in  the 
diocese  of  Bath  and  Wells ;  the  surrogate  also  de- 
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creed  a  requisition  to  tlie  bishop  of  that  diocese^  his  isiu 
vicar  general  or  surrogate^  to  cause  the  defendant  Term. 
to  be  denounced,  and  declared  excommunicated. 

From  which  decree^  and  the  sentence  of  excom- 
munication issued  in  that  behalf^  in  the  name  of  the     Oldham. 
Rev.  Thomas  Mawdesley,  surrogate  of  the  Rev.  conrt  of  ches- 
Thomas  Parkinson^  D.  D.  vicar  general,  and  of-  Dec. a.  ' 
ficial  of  the  lord  bishop  of  Chester. 

From  this  sentence  an  appeal  was  interposed  to 
the  Consistorial  Court  of  York, — where  the  decree     congjjtory 
of  the  Court  of  Chester  was  confirmed.  ^J^I^^^y^I^^ 


Dr.  Swabey  and  Mr.  Heald,  for  the  appellant 

The  citation  issued  without  any  affidavit  to  lead 

it, — on  the  mere  allegation  of  the  parties,  that  they 

are  the  executors  of  a  Mary  Done,  widow ;  but 

what  interest,  if  any,  they  or  their  testatrix  have  in 

the  effects  of  the  intestate,  is  not  set  forth ; — it  will 

be  said  Mr.  Ackerley  has  appeared  by  his  proctor 

absolutely, — and  prayed  time  to  shew  cause  when 

he  might  have  protested  against  the  proceeding,  as 

a  nullity  ;-*-is,  however,  the  want  of  any  apparent 

interest  in  Messrs.  Oldham  and  Wilbraham,  to  call 

upon  Mr.  Ackerley  to  the  effect  of  the  citation,  the 

only  ground  of  exception  to  the  decree  by  which 

he  has  been  declared  excommunicated?  Certainly 

not; — for  supposing  him  to  have  intermeddled  in 

the  effects  of  his  deceased  father,  and  that  Mary 

« 

Done  was  in  her  lifetime  a  creditrix  of  his  estate ; 
the  Court  had  no  jurisdiction  to  compel  him  to*  take 
out  letters  of  administration. 

He  may  possibly  have  acted  as  an  executor  de 
son  tort,  and  if  so,  have  subjected  himself  to  the 
legal  inconvenience  consequent  on  such  conduct  in 
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a  court  of  law.  But  that  would  neithw  give  to  a 
person  intermeddling  a  right  to  letters  of  admina* 
stration^  nor  compel  him  to  take  the  same  upon 
bim^  if  otherwise  entitled  to  ask  the  grant  from  the 
ordinary. 

A  next  of  kin  does  not  stand  on  the  satte  foot- 
ing as  an  executor^  who^  by  having  intermeddled 
in  the  effects  of  bis  testator  is  held  to  have  accepted 
the  office ;  and  is  thereby  bound  to  proceed  in  his 
flinctions^  and  may  be  compelled  to  take  probate ; 
and  the  creditors  cannot  release  him  from  this  ob- 
ligation.— An  executor  may  do  many  things  before 
probate; — ^but  a  next  of  kin  in  the  case  of  intestacy 
by  an  improper  intermeddling^  becomes  only  an 
executor  in  his  own  wrong, — and  is  not  even  called 
an  administrator^  as  no  man  can  become  one  by 
bis  own  act^  nor  unless  by  the  appointment  of  the 
ordinary. 

In  the  present  case^  Mr.  Ackerley  left  a  widow^ 
who  in  her  life  was  entitled  to  be  preferred^  and 
the  acts  of  the  son  could  not  supersede  that  title. 

Take  any  other  case^  where  there  may  be  several 
next  of  kin  in  an  equal  degree ; — ^and  what  would 
be  the  mischief  if  one  of  them  by  his  own  misfeas- 
ance could  acquire  a  preference  over  the  claims  of 
the  others,  and  controul  the  choice  and  discretion 
of  the  ordinary. 

These,  and  other  considerations,  ought  to  have 
occurred  to  the  Judge  of  the  Courts  below^  by 
whose  decree  Mr.  Ackerley  with  great  reason  com- 
plains that  he  is  aggrieved,  before  he  proceeded  to 
excommunicate  the  appellant  for  not  taking  upon 
himself  the  administration  of  the  goods  of  the  de«* 


leased  intestate^— he  not  having,  as  alleged,  inter-      J^^ii. 

ffiltttTU 

meddled  with  and  possessed  himself  of  them .  Besides       Term. 
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that,  he  had  not  before  assigned  him  so  to  do^  and 
therefore  has  visited  him  with  punishment  for  a 
contempt  which  he  has  not  incurred.  OtDHAk. 

The  act  is  utterly  unsustainable ;  and  the  re- 
apondent,  having  attempted  to  support  it  in  two 
instances^  must  be  liable  to  be  condemned  in  aU 
the  costs  of  these  proceedings. 

Dr.  JenncTj  contri. 

The  parties  pretend  an  interest^  and  this  is  suf- 
ficient ground  for  the  citation ;  by  having  appeared 
they  admit  the  jurisdiction  ;  and  it  is  too  late  now 
to  stir  the  question  of  right;  besides  in  reason  and 
equity,  it  does  not  appear  why  the  next  of  kiv 
should  not  be  liable  as  well  as  the  executor. 


The  Judges  pronounced  for  the  appeal^  and 
4isnissed  Mn  John  Hawksey  Ackerley  from  th^ 
original  citation  returned  in  the  Consistory  Court 
of  Chester,  and  (rom  all  further  observance  of  jus- 
tice in  tUs  cause ;  but  without  coyts. 
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r      ,-,         Judgment. 

June  10. 

Sir  John  NiCHOLt. 
fo7'^tVf^''      This   case  arises    upon    two   wills  of  Hannah 
pwrMdone  ^^"^^''^  ^^^  ^thas  required  the  full  attention  of 
SL*"  TL'*''    th^  Court.     The  deceased  was  a  femme  coverte.— 

date  estab* 

iwhcd.  I  have  already  (a)  decided^  that   under  a  power 

given  to  her  in  the  form  of  a  bond,  he  could  make 
a  will ;  and  that  I  am  bound  to  enquire  into  the 
factum  of  the  fnstfuments  propounded. 

One  of  them  is  propounded  by  Moss^  who  is 
not  an  executor,  but  the  residuary  legatee ;  it  is 
dated  the  25lh  of  August,  1801.— The  other  is 
propounded  by  the  husband,  and  is  dated  the  35th 
of  May,  1806. 

The  former  is  regularly  prepared,  formally  exe- 
cuted, and  attested  by  two  witnesses.  The  drawer 
of  it  (Mr.  Bevan)  has  been  examined ;  and  he 
praves  that  the  instructions  were  given  by  the  de* 
ceased,  that  he  prepared  the  will  from  those  in- 
structions, and  delivered  it  to  her.  One  of  the 
subscribing  witnesses  proves  the  execution  ;  and 
the  death,  and  character,  and  handwriting  of  the 
other^  are  also  proved.  So  that  the  factum  of  this 
will  being  establi^ied,  it  would  be  entitled  to  pro- 
bate, unless  revoked  by  the  subsequent  will ;  and 
the  true  question  in  this  case  is^  the  factum  of  the 
second  will. 

(a)  Trinity  Term,  1809. 
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This  will  is  not  formally  drawn  op;— it  is  on  a      ^^ii. 
tCTKp  of  paper  ^vritten  on  both  sides ;— it  is  attested      Term. 


Moss 
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by  only  one  witness  Mr.  Wilson  who  is  also  the 
drawer  of  it ; — he  describes  himself  as  a  calico  g^lazery 
and'  says,  "  He  was  slightly  acquainted  with  the    Brajibmu 
'*  deceased  for  about  two  years,  by  occasionally  call- 
''  iug  at  her  husband's  house ;   that  on  a  Sunday 
''afternoon,  about  the  25th  of  May,    1806,  he 
called ;  and  after  having  been  there  some  short 
time,  the  deceased  asked  him  if  he  would  write 
her  will ;  the  deponent  told  her  he  had  no  ob« 
jection,  but  it  was  a  thing  he  had  never  done  for 
a  person  in  his  life.    Her  husband  offered  to  go 
for  some  paper ;  the  deceased  said  no,  there  is 
a  piece  on  the  table  that  will  do;  I  have  not  a 
great  deal  to  say,  for  I  am  very  ill,  and  shall  not 
''  be  ^ble  to  sit  up  long,'*    That  he  then  wrote  ac- 
cording to  her  order ;  and  the  paper  being  shewn 
him,  he  says, ''  that  he  drew  and  wrote  the  same  by 
'^  the  dictation  and  desire  of  the  deceased,  and  in 
"  her  presence,  and  in  the  presence  of  her  husband ; 
''  that  he  then  read  it  all  over  to  her,  and  she  said 
'^  she  was  very  well  satisfied  with  it,  and  asked  her 
''  husband  if  he  was  so,  and  he  said  yes.    That 
the  deponent  then  asked  the  deceased  if  she 
would  sign  it,  and  she  said  yes,  and  set  her  name 
thereto.    That  he  thought  there  should  be  a  seal; 
she  said,  there  is  one  on  the  table,  I  will  put  it  on 
myself, which  she  did,  and  said  she  declared  it  as  her 
will,  and  asked  the  deponent  if  it  would  be  pro- 
''  per  for  him  to  sign  it,  and  the  deponent  accord- 
''  ingly  signed  his  name  as  witnessing  the  execu- 
'^  tion  thereof.'' 
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exclnsiirely  in  t4ie  fkvour  of  the  h«i^banid; — made  in 
the  presence  of  the  husband^  when  the  deceased  is 
fttAiTDER.  stated  to  have  been  very  ill ; — and  notwithstanding 
her  marHage^  (being  then  a  wtdow^)  she  had  re- 
served a  power  of  disposing  of  certain  property, 
and  had  actually  exercised  that  power  in  1901,  in 
fevonr  of  her  relations. — The  evidence  of  this 
single  witness,  requires  to  be  carefully  considered, 
for  it  is  only  oil  the  full  belief  of  his  testimony 
that  the  will  can  be  established. 

His  account  then  is,  that  he  Was  only  slightly 
acquainted  with  the  deceased  by  cafling  en  heft 
husband ; — he  was,  therefore,  the  friend  ef  Utie 
hosbandr^^hat  he  never  drew  a  will  before  in  his 
life  ;-^that  this  will  was  written  off  at  once  opbh 
fhts  sheet  of  paper,  without  any  draft,  or  previous 
note  or  memorandum; — ^that  it  was  immediately 
read  over,---and  immediately  signed. 

Then,let  us  observe  how  thiscalico-glazer  writing 
at  the  dictation  of  this  sick  woman,  w^ho  herself  from 
another  ^aper  vfhich  has  been  exhibited  appears 
to  have  been  but  an  illiterate  person ;  Iras  ex* 
pressed  this  will, — and  how  the  paper  is  wrrtten ; — 
it  is  in  these  words : — 

*'  iThls  is  the  last  wtll  and  testament  of  rae, 
"  Hannah  JSrander,  of  Susannah  Row,  Shore- 
^'  ditch,  in  the  county  of  MrdcBesex,  which  I 
''  now  make  and  publish  by  virtue  and  in  pur- 
'^  suance  of  the  settlement  made  on  my  mar* 
"riage  with  my  present  husband,  Andrew 
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*'  Brander,  in  manner  fofiowing :— I  giw  and       !«**• 
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of  lawAil  money  of  Great  Britain  to  my 
pre^etit  hnsband,  Andrew  Brander  wbkk 
wa«  settled  on  me  at  my  marriage  with  him,  B»ai»k». 
hereby  revoking  all  former  wills  by  me  at 
any  time  heretofore  made,  aiid  do  declare 
this  only  to  be  my  last  wiH  and  testament. 
''In  witness  whereof  I  have  hereunto  set 
my  hand  and  «eal,  this  twenty-fifth  day  of 
May,  One  thonsand  eigbt  hnndted  annd  nx ; 
HANNAH  BRANDER,  (LS.)  in  the  pt«- 
sence  of  witness, 

["  WILLIAM  WILSON/'] 

Here  theKi  is  "as  pi&rfect  and  as  technical  a  form 
of  words  as  cotild  possibly  be  used,  not  only  in  the 
formal,  introductory,  and  concluding  parts,  bat  in 
the  disposition  itself ;— it  is  written  quite  feir, — <}iere 
is  not  a  single  omission, — erasure, — or  amending^ — 
etcept  in  the  spelling  of  the  word  following.  He 
confirms,  and  more  strongly  ties  himself  down  upon 

interrogatories,  that  it  was  no  copy He  was  asked 

whether  lie  did  not  male  such  wiH  from  a  copy,  and 
his  answer  is,  *^'No,"  and  on  another  interrogatory 
he  says,  ''  I  did  not  hear  of  the  wHI  in  favour  of 
''  her  relations  till  after  her  death."  "  That  he 
will  teke  upon  himself  to  swear,  having  perused 
the  will  of  ISOl,  that  he  did  not  take  the  form 
''  of  the  wHl  Irom  a  copy  thereof.''  So  thsEt 
he  even  excludes  the  deceased  from  having  tttty 
copy  before  her ;  for  if  she  had,  he  would  have 
mentioned  it  either  in  his  esiamination  in  chief,  or 
en  this  interrogatory.  ^ 


et 
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Term.  P^i^ODs  of  this  description  should  be  able  uno  con- 
textu  to  draw  up  such  an  instrument  in  such  formal 
and  technical  terms ;  it  is  equally  formal  in  the  in- 
Braxder.  troductory,  in  the  dispositive,  and  in  the  concluding 
part. — ^But  what  renders  it  still  more  difficult  of  be- 
lief is,  that  the  introductory  and  concluding  parts 
are  verbatim  the  same  as  in  the  will  of  1801 ; — and 
yet  the  witness  does  not  pretend  that  that  will  was 
then  produced; — nor  is  it  likely,  when  the  other 
evidence  comes  to  be  examined,  that  it  could  have 
been  produced. — Indeed,  it  is  pretty  strongly  proved 
in  the  case  that  the  instrument  was  not  in  the  pos- 
session of  the  deceased  ;--but  it  is  also  fully  proved 
that  a  copy  of  it  was  delivered  to  the  husband  by 
his  own  desire,  after  the  deceased's  death  ;-^-and  the 
husband  admits  in  his  answers  that  he  was  not 
informed  of  the  contents  of  this  will  till  after  the 
deceased's  death,  so  that  it  could  not  have  been 
produced  on  the  26th  of  May; — that  so  precise  a 
coincidence  of  wording  should  have  taken  place 
without  being  copied,  and  in  a  paper  not  drawn  by 
a  professional  person,  is  almost  beyond  belief. 

There  is  another  circumstance  of  suspicion,  name^ 
ly,  that  the  ink  of  the  signature  is  quite  of.  a  different 
colour  from  the  body  of  the  will ; — the  whole  name  is 
written  in  a  much  deeper  ink,  and  all  is  equally 
black ; — and  yet  the  witness  says  it  was  signed  by 
the  deceased  immediately  after  the  body  of  the  in« 
strument  was  written  by  him. — It  is  also  observable 
that  his  own  name,  which  he  says  was  written  after 
the  deceased's  signature,  is  in  the  same  coloured 
ink  as  the  body  of  the  instrument. 
When  this  name  was  written,«-4>r  how  the  signar 
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ture  was  obtained^*— or  whether  it  is  in  the  de-      ,^!' 
ceased's  handwriting,  (for  it  is  a  hand  easily  imi-       Term. 
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tatedj — or  how  it  was  signed^-^it  is  not  necessary 

for  the  Court  to  conjecture  ; — ^but  if  the  case  rested 

here,  I  should  find  great  difficulty  in  giving  credit    BaANOBR. 

to  this  evidence. 

Though  Mr.  Brander  gave  in  a  second  plea^  yet 
he  has  not  attempted  to  aver  any  circumstance  to 
support  the  act ; — there  is  not  the  testimony  of  a 
single  witness  declaring  that  the  testatrix  intended 
to  benefit  her  husband  by  this  property; — there  is 
nothing  in  the  shape  of  a  recognition, — though  she 
lived  near  a  fortnight  afterwards. 

In  answer  to  a  charge  that  he  treated  her  cruelly 
in  order  to  obtain  a  will  from  her,  he  has  produced 
two  witnesses,:  who  say  that  they  appeared  to  live 
comfortably  together,  and  that  is  all. — There  is 
nothing  stated,  of  particular  affection  and  regard 
towards  her  husband, — or  of  alteration  of  regard 
towards  her  relaUons. 

He  has  pleaded  the  finding  of  this  paper  after 
the  dec9f|sed's  death  ;~but  no  evidence  of  that  fiv:t, 
or;  even  that  it  was  in  existence  till  long  after  her 
death,  has  been  produced ; — there  is  nothing,  there^ 
fore,  to  uphold  the  witness  Wilson. 

How  then  stands  the  evidence  on  the.  other  side  ? 

Ann  Bull  was  intimate  with  the  deceased  and 
hei:  opposite. ..  neighbour  for  ten  years ;  she  says, 
''  thi|t  the  deceased  told  her  about  a  twelvemonth 
''  before  her  death,  that  her  husband  had  given  her 

a*  bond  on  her  marriage  that  she  should  have 

9002.  at  her  own  disposal ;  she  often  told  her  she 

had  ma.de  her  will>  and  witiiin  tyvo  or  three  days  of 
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'*  ^ath  tald  ber  she  vmM  not  altef  it;  that  about 
a  tweWnemoath  before  her  deaths  she  brought 
some  papers  to  the  deponent^  and  deeired  she 
*'  would  take  care  of  them^  and  not  let  Brander  or 
**  aBy  other  person  know  that  she  had  them^  and 
"  said  they  were  the  bond,  and  the  leases  of  her 
^  honaea,  and  her  wili ;  that  soon  after  the  de- 
'' ceased  being  very  indifferent^  the  deponent 
'*  wished  her  papers  to  be  removed,  that  the  de- 
^  Ceased  brought  a  tin  box,  pat  her  papers  into  it, 
''  took  them  away,  and  left  them  as  she  believes 
^  with  Sarah  Leighton.  That  the  deceased  many 
*'  times  told  her  that  her  hnsband  wanted  to  get 
'^  possession  of  her  will ;  but  that  he  never  shoaki/' 
&LRiH  Leiohtov  says, 

'^  That  the  deceased  brought  a  tin  box  to  Imt, 
''  said  her  wiH  was  in  it,  and  requested  that  she 
''  would  take  care  of  it  for  fear  her  husband  tfhould 
''  get  it ;  that  the  deceased  sent  for  the  deponent 
''  several  times  during  her  last  iHness,  but  she  was 
*^  ait  Walthamstow ;  that  when  she  returned,  she 
''  understood  that  the  deceased  had  sent  her  niece 
^'  fbr  the  tin  box,  and  that  the  deponent's  daughter 
"  had  delrrered  it  to  her/' 
Ann  Pascalio  (the  deceased's  sister,)  deposes, 
'^That  on  the  morning  after  the  deceased's 
^  death,  she  told  Andrew  Brander  that  she  had 
'^the  deceased's  win,  and  all  her  writings;  and 
^  Bimider  isaid,  '  that's  right,  take  care  of  them, 
•*  I  only  want  a  copy/  That  a  copy  of  the  dc- 
'*  eeased's  wiH  was  made  and  sent  to  Brander/' 

Here  is  a  strong  adherence  to  the  will  of  1601 ;— 
an  anxiety  that  the  instrument  should  not  ^ome 
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within  reach  of  her  husband;— it  satisfies  me  also^      ^}\* 
that  the  will  of  1801  was  not  produced  to  the      Term. 
husband  and  Wilson  on  the  25th  of  May^  when 
it  is  pretended  this  last  will  was  made :— -Brander^ 
desiring  to  have  a  copy  is  a  strong  disavowal  of   Bbaxdsb« 
the  will  of  May  25  being  then  made^  and  may  ac- 
count for  that  instrument^  when  it  was  afterwards 
produced^  being  in  the  same  technical  form  as  the 
wiU  of  1801. 
AmnBuix,  (the  witness  first  mentioned)^  also  says^ 
"  That  the  deceased  frequently  told  her  Mr. 
'^  Brander  used  her  ill  because  she  would  not  alter 
"  her  will^  and  make  a  will  in  his  favour,  but  that 
''  she  never  would ;  that  he  used  her  ill  one  night 
on  the  account  she  would  not  put  her  band  to  a 
paper  because  he  would  not  let  her  see  what 
*'  it  was/' 

This  would  impose  upon  Biander  the  burthen 
of  proving  very  satisfactorily,  that  a  will  made  in 
his  presence,  and  when  his  wife  was  described 
as  very  sick,  was  the  free  and  voluntary  act  of  the 
deceased. 

The  witness  goes  on,  *'  and  that  on  the  next  day 
'*  after  she  had  so  refused  she  found  the  paper  in  a 
box, — that  it  was  a  will  Brander  had  made  in  his 
own  favour,  and  she  bad  copied  it  ofi*  and  given 
it  to  some  friend,  and  put  over  the  top  of  it  that 
it  was  a  fogged  will  in  case  it  should  be  brought 
''  forward  after  her  death/' 

This  account  in  its  different  parts  is  confirmed 
by  three  other  witnesses ; — the  paper  so  copied  by 
the  deceased  is  before  the  Court,  and  Elizabeth 
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1811.       Pascal^  (a  niece,)  says  it  was  deposited  with  her 
Ter^.      father. 


Moss 

9. 


The  instrument  purports  to  be  a  will  of  the  de- 
ceased's, giving  her  leasehold  house  and  all  her 
Brander.    property  to  her  husband,  and  is  dated  in  1803,  but 
not  signed;  at  the  top  there  are  written  these 
words,  ''  this  is  the  copy  of  a  forged  will  in  my 


name  " 


This  evidence  on  the  one  hand  renders  it  most 
highly  improbable  that  the  deceased  should  volun- 
tarily have  departed  from  the  will  of  180L  &nd 
disposed  of  her  property  in  favour  of  her  husband  ;— 
and  on. the  other,  must  excite  the  greatest  jealousy 
of  an  instrument  produced  by  the  husband, — and 
supported  by  one  single  witness  in  the  manner  al« 
ready  stated. 

EuzABETH  Pascal  says, 

*^  That  on  the  Sunday  previous  to  the  deceased's 
'^  death,  she  was  sent  for  to  attend  her;  that  on 
''  the  Wednesday  following,  Mr.  and  Mrs.  Ches- 
^^  wick  drank  tea  with  Brander ;  that  Brander  came 
''  down  and  told  the  deponent  that  her  aunt  was 
''  going  to  alter  her  will,  but  that  there  was  a  wit- 
'^  ness  not  come ;  that  a  person  came  soon  after, 

but  Brander  took  care  she  should  not  see  him ; 

that  Brander  came  down  into  the  kitchen,  and 
*'  fetched  the  pen,  and  said,  he  is  come,  we  shall 

soon  settle  the  business.     That  Mrs.  Cheswick 

soon  after  came  down,  and  the  deponent  asked 

« 

'^  her  if  her  aunt  had  been  settling  her  wiU ;  she 
said  she  had  not.  That  the  deponent  not  feeling 
fully  satisfied,  asked  her  aunt  herself;  the  de^ 
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*'  ceased  said,  '  No,  she  had  had  a  paper  brought      }^\ 
*'  to  her  to  sign,  but  she  said,  let  those  that  make       Term. 
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wills  sign  them,  she  would  sign  no  more  than 
what  she  had  already  signed,  and  that  should 
stand  good/  "     She  made  similar  declarations  on    Brandeb, 
the  following  night. 

That  there  was  some  attempt  to  obtain  a  will  on 
this  Wednesday,  and  that  the  deceased  declined  it^ 
is  confirmed  by  Brander's  own  interrogatory  (a). 

Whether  this  was  a  proper  or  an  improper  at- 
tempt, the  Court  has  it  not  in  its  power  to  judge, 
for  Mr.  Brander  has  not  thought  proper  to  explain 
this  transaction ;  he  has  not  pleaded  it,  though  he  has 
given  in  a  second  allegation  ;  nor  has  he  examined 
Mr.  Selby,  or  Mr.  and  Mrs.  Cheswick ;  therefore, 
the  appearances  and  presumptions  are  against  him. 
Bat  the  transaction  bears  upon  the  case  in  another 
way ;  it  renders  it  highly  improbable  that  this  will 
of  the  25th  of  May,  (only  ten  days  preceding,) 
should  have  been  made  at  all ;  for  if  it  bad  been 
made,  it  must  have  been  in  some  manner  referred 
to,  and  recognized  by  Mr.  Selby ;  and  if  it  had 

(d)  The  interrogatory  was  addressed  to  Ann  Pascal,  and  to 
this  efifect: — ^^Were  jon  present  in  the  room  with  the  de- 
^'  ceased  about  two  days  preceding  her  death,  when  Mr. 
^^  Brander  brought  a  will  to  her  as  articulate,  and  requested 
^'  her  to  sign  it,  which  she  refused  ? — Will  you  take  upon 
^^  yourself  to  swear  that  it  was  Mr.  Brander  himself,  who 
*^  brought  the  said  will  to  the  deceased  I — Upon  your  oath,  wai 
^<  not  that  will  brought  by  Mr.  Selby,  the  attorney  who  pre- 
'^  pared  it  ? — Will  you  swear  that  the  ministrant  requested  the 
*^  deceased  to  sign  it,  and  that  any  thing  was  said  upon  the 
<<  subject  of  signing  the  same,  either  by  Mr.  Selby  or  the 
^(  ministrant.'^ 
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un.      j^eem  so  recognized,  that  circunvBtance  would  cer- 
7«nfif     teiBly  kaTe  been  pfeaded,  and  proved. 

WiUiki  two  days  afterwards  the  deceased  dies : — 
wfaftt  is  Brander's  conduct  ?—Tbe  will  of  the  25th  of 
May  lA  not  produced ;— Mrs.  Pascal  tells  him  she 
has  the  deceased's  will; — the  will  of  1801>  and  other 
papers.  He  replies^ ''  that's  right,  take  care  of  them, 
I  only  want  a  copy  ."~He  receives  a  copy ;— he  ea- 
ters a  caveat  against  it,— but  does  not  produce  his 
own  wiU,  or  assert  its  existence ; — the  objection  he 
took  to  the  wiU  of  1801  beings  that  it  was  not  a 
legal  execution  of  the  power. — In  August  1806,  be 
fiks  a  bill  ID  Chancery  against  Ann  Pascal,  to  re- 
cover possession  of  the  leases,  and  other  papers 
relating  to  the  deceased's  houses;  in  that  bill  he 
aaserts  (kat  the  deceased  bad  died  intestate,  not 
auggestiag  then  that  he  had  in  his  possession  a 
will  whidi  revoked  all  former  wills.  Ann  Pascal, 
in  answer  to  Brander's  bill,  claims  her  right  under 
the  will  of  18QI,  and  Brander  has  not  ventured  to 
proceed  with  his  suit  And  it  is  not  till  May  1807, 
that  this  laMcar  witt  first  makes  its  sqppearance. 

A  caveat  being  entered  against  the  will  of  1801, 
Moss,  the  surviving  executor,  being  in  indigent 
circumstances,  and  having  no  direct  interest  him- 
self, and  being  in  some  doubt  whether  the  will  4>f 
1801  was  a  good  execution  of  the  power,  does  not 
institute  a  suit ;  and  the  matter  having  rested  quiet 
for  near  a  year,  Brander  produces  the  will  of  May 
1806,  and  takes  administration  with  that  paper  an- 
nexed, in  May  1807. 

In  explanation  of  the  bill  in  Chancery,  in  which 
he  stated  the  deceased  to  have  died  intestate,  Mr. 
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Brander  in  his  plea  alleges^  ^'  that  he  did  acquaint 
''  his  solicitor^  Mr.  Samuel  Parkinson,  of  the  will 
propounded  by  Moss,  and  also  informed  him  that 
the  deceased  had  made  another  will,  bequeathing 
to  him  the  property  she  had  power  to  dispose  of; 
but  what  was  become  thereof,  he  did  not  know/* 
This  is  an  important  fact ;  for  at  least  it  would 
have  shewn  that  he  averred  the  existence  of  this 
will  shortly  after  his  wife's  death,  and  it  would 
have  taken  off  the  effect  of  his  having  alleged  in 
his  bill  that  she  died  intestate.  Mr.  Parkinson  is 
produced  and  examined  on  this  article  of  the  plea, 
and  on  this  article  only.  Mr.  Parkinson,  in  his 
deposition  in  chief,  speaks  to  the  filing  of  the  bill, 
and  says,  ^'  that  in  the  bill  it  was  stated  that 
*^  Hannah  Brander  was  dead  intestate,  and  that 
'^  Andrew  Brander  was  then  taking  steps  for  ob- 
"  taining  letters  of  administration  of  her  effects ; 
''  that  Pascal  kept  possession  of  some  writings 
*'  under  pretence  of  there  being  a  will,  but  that 
'^  his  wife  had  no  power  to  dispose  of  those  leases 
''  by  will.*' 

Not  suggesting,  therefore,  that  such  will  was 
revoked  by  a  subsisting  will;  but  on  this  part  of 
the  plea,  ''  that  Ihe  deceased  had  made  another  will 
*'  bequeathing  tb  him  the  property  she  had  the 
''power  to  dispose  of;  but  what  was.  become 
'*  thereof  he  did  not  know.'* — In  this  very  im- 
portant part  of  the  article,  the  very  git  of  it  Mr. 
Parkinson  knows  not  to  depose.  This  is  rather  a 
strange  way  of  getting  over  it:  the  examiner  ought 
to  have  required  a  specific  answer  to  that  part  of 
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1811.       the  article;  but  coupling  this  with  the  answer  of 

Triniiu       .1  ..  ,       .  .  1      ^ 

Term.  ^"^  Witness  to  the  interrogatories,  the  Court  is  at 
no  loss  what  inference  to  draw  from  it. — He  is 
cross-examined  directly  to  this  fact,  on  the  third 
Brander.  interrogatory.— He  had  answered  this  interroga- 
tory, but  he  afterwards  has  that  part  of  his  an- 
swer expunged,  and  then  instead  of  further  knows 
not  to  answer,  says,  and  further  declining  to  an- 
swer : — and  in  like  manner  he  declines  answering 
several  other  interrogatories* 

Now,  whether  he  was  or  was  not  bound  to  an- 
swer the  other  interrogatories  nray  depend  upon 
their  contents,  and  it  is  unnecessary  to  examine  into 
that  point;  but  in  his  deposition  in  chief  to  that 
fact  so  pleaded,  and  to  this  interrogatory  directly  ap- 
plying to  the  fact  pleaded,  I  think  he  was  bound 
to  answer. 

The  privilege  of  not  answering  to  facts  com- 
municated to  him  confidentially  by  his  client  is 
not  the  privilege  of  the  attorney  himself,  but  of 
the  client;  and  if  the  client  waves  the  privilege, 
the  attornev  cannot  refuse  to  answer. — Here 
Brander  had  pleaded  the  fact; — had  vouched  Park- 
inson, and  had  produced  him  on  this  very  article; — 
•he  has  sworn  to  speak  the  truth,  and  the  whole 
truth. —This  was  a  waver  of  privilege  as  to  this 
fact; — and  he  being  produced  to  prove  the  fact,  the 
adverse  party  had  a  right  to  cross-examine  to  it. 
Mf.  Parkinson,  however,  having  declined  to  an- 
swer when  he  was  bound  to  answer,  the  Court 
must  infer  that  he  negatives  the  fact ; — it  is  pretty 
tmuch  the  same  as  if  he  had  expressly  said  that 
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Blander  did  not  communicate  to  him  in  August      I8II* 
1806  the  existence  or  making  of  this  will  of  May      Term! 
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If  %o,  if  consulting  with  his  attorney  at  this  very 
time  in  August  180  >  upon  this  very  subject^  viz.  Bsjuijdbb. 
his  right  to  the  deceased's  property — ^tbat  property 
claimed  under  a  will  of  1801  ;  relying  only  that 
such  will  was  not  executed  in  conformity  with  the 
power  of  attorney^  and^  therefore^  alleging  that 
the  deceased  died  intestate ;  it  is  next  to  incredible 
that  the  deceased  could  have  made  this  will  with 
an  express  clause  of  revocation^  and  in  the  pre* 
sence  of  Brander  himself,  and  that  Brander  should 
never  have  mentioned  such  a  circumstance  or 
transaction  to  Mr.  Parkinson. 

At  all  events^  supposing  Parkinson  was  bound 
to  decline  answering^  there  is  then  no  proof  that 
Brander  did  mention  it;  and  the  case  must  be  con* 
sidered  as  one  in  which  there  is  an  absence  of  proof. 

That  Brander  made  any  search  for  the  will  on 
the  death  of  the  deceased^ — or  ever  intimated  when 
Mrs.  Pascal  gave  him  a  copy  of  the  will  of  1801 
and  claimed  under  it^  that  the  deceased  had  made 
a  subsequent  will^  there  is  no  proof. 

When  the  will  was  made ; — whether  the  body  of 
it  was  written  before  or  after  the  death  of  Mrs. 
Brander ; — whether  it  is  or  is  not  of  the  handwriting 
of  the  deceased  ;>~it  is  not  necessary  for  this  Court 
to  decide:  the  party  setting  up  the  instrument 
must  furnish  proof  that  it  was  made  by  a  free  and 
capable  testatrix. 

Putting  then  in  one  scale  the  evidence  of  this 
single  subscribing  witness^  supported  only  by  two 
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witnesses  to  similitHde  of  handwriting  ;-^in  the  total 
absence  of  any  testamentary  declarations  or  re- 
cognitions  of  such  an  act;— and  without  any  cir- 
cumstances shewing  a  probability  that  she  should 
so  execute  the  power  given  to  her  by  her  marriage 
settlement. — And  putting  into  the  other  scale  the 
inconsistency  between  the  instrument  itself^  and 
the  account  given  by  the  subscribed  witness, — the 
acts, — the  conduct, — and  the  declarations  of  the 
deceased  herself,  contradicting  the  whole  transac- 
tion,— and  the  acts, — conduct, — and  declarations 
of  Brander  himself,  so  inconsistent  with  the  making 
of  this  instrument.— I  feel  no  difficulty  in  pronounc- 
ing that  he  has  failed  in  proof  of  this  will ;  and  as 
the  transaction  he  has  undertaken  to  prove,  what- 
ever it  was,  passed  within  his  own  knowledge,  he 
having  failed  to  prove  it,  has,  I  think,  rendered 
himself  liable  to  costs. 

I  therefore  pronounce  for  the  will  of  1801,  and 
condemn  Mr.  Brander  in  the  costs  of  this  suit 
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Watson  v.  Thorp. 


An  Appeal  from  the  Consistory  Court  of  York* 


The  Judges  who  sate  under  this  Commissioa     Jontsh 
were 

Mr.  Justice  Le  Blanc^ 
Mr.  Justice  Chambre^ 
Mr.  Baron  Graham, 
Doctor  Arnold, 
Doctor  Phillimore, 
and 
•    Doctor  Edwards* 


» • 


This  was  a  cause  of  office,  originally  brought  by  ^gp^SS^^for 
citation,  and  articles  in  the  Consistorial  Court  of  foj^mmorai 
Durham,  at  the  promotion  of  the  Rev.  Robert  conduct. 

Thorp,   D.  D.    Archdeacon    of   Northumberland, 

_  ^^  ^^  • 

against  the  Rev.  George  Watson,  D.  D.  Rector  of 
Rotherham,  in  that  county,  for  the  lawful  correc-  > 

tion  and  reformation  of  his  manners  and  excesses, 
— ^and  more  especially  for  his  profligate  life  and 
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conversatioti ;  and  the  crime  of  adultery,  fornica- 
tion, and  incontinency  by  him  committed. 

The  articles,  after  stating  that  the  party  pro- 
ceeded against  bad  been  for  thirty  years  a  priest 
or  minister  in  holy  orders  of  the  Church  of  Eng- 
land,_and  for  ten  years  rector  of  Rothbury ; — 
exhibited  a  copy  of  the  mandate  addressed  by  the 
Bishop  of  Durham  to  the  Rev.  Dr.  Thorp,  Arch- 
deacon of  Northumberland,  for  the  induction  of 
Dr.  Watson  into  the  possession  of  the  Rectory 
and  Parish-  Church  of  Rothbury;  and  then  pro- 
ceeded  to  state  in  detail  the  several  charges  of  which 
he  was  accused. 

Several  witnesses  were  examined  upon  these  ar- 
ticles, who  fully  proved  them. 

Whereupon  the  Consistory  Court  of  Durham 
pronounced  the  following  sentence : — 

"  That  the  said  Rev.  George  Watson,  clerk, 
doctor  in  divinity,  shall  he  suspended  for  the  space 
of  three  years,  (to  commence  from  the  time  of 
publication  of  such  suspension  for  that  purpose  in 
the  Parish  Chjarch  of  Rothbury  aforesaid,)  froni 
aU  discharge  and  functions  of  his  clerical  office, 
and  the  execution  thereof  viz.  from  preaching  the 
word  of  Godj  administering  the  Sacrament,  and 
celebrating  all  other  duties  and  offices  in  the  said 
parish  and  Parish  Church  of  Rothbury,  and  else- 
where,  in  the  diocese  of  Durham,  and  from  all 
advantages  and  benefits  of  the  said  rectory  and 
benefice,  and  from  taking  and  receiving  the  tithes, 
rents,  profits,  and  emoluments  of  the  said  rectory. 
And  the  said  judge  did  thereby  suspend  the  said 
George  Watson  accordingly,   and  did  condemn 
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him  in  the  costs  of  suit;  which  costs  he  did  also  pro-  I8ii. 
nounce^  decree^  and  declare^  after  taxation  thereof  TerJ!, 
by  him,  or  by  some  other  competent  judge  in  that 
behalf,  the  said  George  Watson,  clerk,  doctor  in 
divinity,  shall  be  compelled  by  ecclesiastical  au- 
thority really  and  effectually  to  pay,  or  cause  to 
be  paid,  to  the  said  Rev.  Robert  Thorp,  or  to  his 
proctor ;  and  did  order  and  decree,  that  at  the  ex- 
piration of  the  said  three  years,  the  said  George 
Watson,  clerk,  doctor  in  divinity,  do  and  shall  ex- 
hihit  and  bring  into  the  registry  of  this  Court  a 
certificate,  under  the  hands  of  three  clergymen  in 
his  vicinity,  of  his  good  behaviour  and  morals 
during  the  said  time  of  his  suspension^  and  that 
the  said  certificate  shall  be  exhibited  and  approved 
of  by  the  Court  before  such  suspension  be  taken  off 
or  relaxed  ;  and  that  the  said  suspension  shall  con-^ 
ftfiiC6  in  full  force,  notwithstanding  the  expiration 
of  the  aforesaid  time  of  three  years,  until  the  afore^ 
said  satisfactory  certificate  shall  be  exhibited  and 
approved  of;  and  did  decree  a  sequestration  of  aU 
and  singular  the  tithes,  rents,  lands,  tenements, 
profits,  and  emoluments,  of  the  said  re\itory ;  an4 
did  order  that  the  balance  which  shall  be  remain- 
ing in  the  hands  of  the  said  sequestrator,  during 
the  time  of  the  said  suspension,  shall  be  applied 
and  disposed  of  from  time  to  time,  as  the  Lord 
Bishop  of  Durham,  the  diocesan  of  him,  the  said 
George  Watson,  clerk,  doctor  in  divinity,  by  writ- 
ing, under  his  hand  and  seal,  shall  direct/' 

From  this  sentence  an  appeal  was  interposed  to 
the  Consistory  C!onrt  of  York;  which  Covjrt  af-  joiy'is^  i^soft^ 


Conittsto] 
Court  of  Yof 
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firmed  the  sentence  of  the  Court  at  Durham^  and 
condemned  the  appellant  in  costs. 

Dr.  Jenner  and  Mr.  Owen,  for  the  appellant, 
took  the  following  grounds  of  objection  to  the 
sentence  of  the  Courts  below  : 

First y  That  there  was  no  proof  that  the  party  pro*' 
ceeded  against  was  the  incumbent  of  Rotherham. 

Secondly,  That  the  sentence  was  irregular^  and 
such  a  one  as  it  was  not  in  the  power  of  the  Ec* 
clesiastical  Court  to  pronounce. 

With  respect  to  the  first  pointy  the  very  form  of 
the  articles  called  for  more  full  proof  than  bad 
been   produced.     The   suit  was  brought  against 
Dr.  Watson^  in  his  capacity  of  rector  of  the  parish 
of  Rotherham ;  the  first  article  pleaded  this  fact^ 
and  without  that  article  the  sentence  of  deprivation 
could  not  have  been  founded.     No  evidence^  how* 
ever^  was  produced  upon  it;  notasingie  witness 
was  examined  from  the  parish  to  prove  it     In  a 
case  of  this  description^  which  was  as  much  a 
criminal  prosecution  as  if  the  defendant  had  been 
indicted  for  bigamy^  the  mere  reputation  of  his 
being  the  incumbent  was  not  sufficient.    If.  an  at* 
tempt  should  be  made  to  infer  his  incumbency 
from  the  mandate  of  induction^-  the  answer  would 
be^  that  the  mandate  was  no  evidence ;  it  was  the 
mere  letter  of  the  bishop  to  the  archdeacon^  au* 
thorising  the  induction;  but  there  was  no  proof 
that  he  ever  was  inducted  into  the  living^— that  he 
ever  read  the  thirty-nine  articles^— or  ever  officiated 
as  incumbent^— or  received  any  emolument  as  such. 
In  suits  for  tithes  it  was  necessary  to  prove  the  in* 
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stituticn  iais  well  ^  the  induction  of  the  incumbent. 
It  was  so  laid  down  in  BuIIer's  Nisi /Prius^  at^d 
Gilbert's  Law  of  Evidence.  -  -  •' 

If  resort  should  be  had  to  the  proxy  (;d)  giveA 


>  .1   • 


(a)  The  prosy  was  as  follows:.  ,«^  ".•     .  >   ^.  *^  >" 

^^  Whereas  there  is  now  depending  undetermined  in  judgment, 
before  the  worshipful  Thomas  Bernard,  doctor  of  laws,  Ticar 
general  and  official  principal  of  the  honourable  and  rigl^t  re- 
Terend  father  in  God  Shute,  by  divine  providence  lord^  .bishop 
of  Durham,  lawfully  constituted  a  certain'  pretended  c^^use  of 
the  office  of  the  judge,  Yoluntarily  promoted  by  the  Rer. 
Robert  Thorp,  clerk,  doctor  in  divinity,  archdeacon  of  the 
archdeaconry  of  Northumberland,  against  the  Rev.  George 
Watson,  clerk,  doctor  in  divinity,  rector  of  the  rectory  and 
parish  church  of  Rothburif^  in  the  county  of  Northumberland 
and  diocese  of  Durham,  touching  and  concerning  his  soul's 
liealth,  and  the  lawful  correction  and  reformation  of  his  manners 
and  excesses,  and  more  especially  for  his  lewd  and  profligate 
life  and  conversation,  and  the  crime  of  adultery,  fornication, 
and  inconlinency. — And  whereas  a  citation  haying  issued  under 
seal  of  the  Consistorial  and  Episcopal  Court  of  Durham,  against 
the  said  Rev.  George  Watson,  and  having  been  returned  into 
Court,  an  appearance  was  given  thereto  on  his  behalf. — And 
whereas  certaTn  articles  or  interrogatories  have  been  brought  in 
and  now  stand' for  admission  In  the  said  Court : 

^^  Kiiow  all  men  by  these  presents,  that  /,  the  said  Rev, 
George  fVatson^  clerk,  doctor  in  dSvinittf,  rector  of  the  rectory 
and  parish  church  of  Rothbury,  in  the  county  of  Northumber* 
land,  and  diocese  of  Durham^  party  against  whom  the  said  pre* 
tended  cause  is  promoted  as  aforesaid,  for  divers  good  causes 
and  considerations  me  thereunto  specially  moving,  do  hereby 
nominate,  constitate,  and  appoint  G«orge  Bacon,  notary  public, 
one  of  the  procurators-general  of  the  Consistorial  and  £pi8* 
copal  Court  of  Durham,  to  be  my  true  and  lawful  proctor,  for 
me  and  in  my  name  to  appear  before  the  worshipful  Tliomas 
Bernard,  doctor  of  lawS|  Ticar»general  and  official  principal  of 
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to  the  proctor  in  this  suit  to  establish  the  fact  of 
incumbency,  the  answer  is  obvious :  in  a  criminat 
suit  the  recital  in  the  proxy  merely  fottows  the  de- 
scription of  the  party  in  the  citation ;  and  moreover 
a  negative  issue  has  been  given  to  all  the  articles 
of  the  charge.     The  appointment  of  a  proctor 


the  honourable  and  right  reyerend  father  in  God  Shute,  by 
divine  prottdence,  lord  bishop  of  Durham,  lawfully  constituted, 
his  surrogate,  or  any  other  competent  judge  in  this  behalf,  and 
exhibit  this  my  proxy,  and  pray  and  procure  the  same  to  be  ad- 
mitted; and  by  yirtue  thereof,  for  me  and  in  my  name,  if 
counsel  shall  advise,  to  oppose  the  admission  of  the  said  articles 
or  interrogatories ;  and  if  the  same  shall  be  admitted,  to  give  a 
negative  issue  thereto ;  to  see  witnesses  produced,  received,  and 
sworn  thereon ;  publication  decreed ;  and  to  give  an  allegation 
or  allegations  in  writing,  produce  witnesses,  and  procure  them 
to  be  received,  sworn,  and  examined  thereon ;  pray  publication, 
and  generally  to  act  and  do  all  and  singular  other  acts,  matters^ 
and  things,  needful  and  necessary  to  be  done ;  to  conclude  the 
said  cause,  and  have  the  same  assigned  for  a  final  sentence  or 
hearing ;  and  to  attend,  see,  and  hear  a  definitive  sentence,  or 
other  final  decree,  read,  promulged,  and  given  in  the  said  cause^ 
with  full  power  to  my  said  proctor  to  substitute  or  appoint  any 
one  or  more  proctor  or  proctors  in  his  stead  and  place,  as  need 
shall  be,  or  occasion  shall  require;  and  whatsoerer  my  said 
proctor  hath  already  done,  or  shall  or  may  hereafter  lawfully 
do  or  cause  to  be  done,  in  and  about  the  premises,  I  do  hereby 
promise  to  ratify,  confirm,  and  allow,  for  valid.  In  witness 
whereof  I  hare  hereiuito  set  mj  haad  and  seal,  this  7th  day  of 
March,  in  the  year  of  our  Lord  1807. 

GEORGE  WATSON. 

Signed,  sealed,  and  deliTered.  MATTHEW  THOMPSON, 
(being  first  dnly  st«nped,)J  THOMAS  FOGGON. 
in  the  preeence  of  us,         ) 
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must  be  conBidered  as  analogous  to  the  appoint- 
ment of  an  attorney  at  common  law^  which  is  fre- 
quently made  antecedent  to  a  chai^. 

Secondly,  The  sentence  goes  to  exclude  the  ap- 
pellant from  all  ecclesiastical  rents  and  tithes^ — 
from  the  office  of  minister^ — and  from  holding  any 
benefice  within  the  diocese  of  Durham; — it  suspends 
him  in  fact  ab  officio  et  beneficio^ — and  can  be  con- 
sidered  in  no  other  light  than  as  a  temporary  de^ 
privation.     Moreover,  from  the  form  of  the  sen- 
tence, it  puts  it  in  the  power  of  three  clergymen  to 
deprive  him  of  his  benefice  for  life.     We  appre- 
hend this  to  be  beyond  the  power  of  the  Court ;  for 
though  suspension  ab  ingressu  ecclesiae   may  be 
pronounced  by  the  ecclesiastical  judge,  yet  any 
sentence  of  deprivation  must  be  pronounced  by  the 
bishop  in  person;  it  was  so  held  in  the  case  of 
Owen  v.  Fleming  (a).  Where  a  suit  was  brought  by 
the  Churchwardens  in  the  Commissary's  Court  of 
Hampshire,  against  the  incumbent  of  a  living  for 
non-residence ;   the  inferior  Court  held,  that  he 
had  not  shewn  sufficient  ground  for  non-residencej 
and  consequently  suspended  him,  and  condemned 
him  in   costs.     But  this   sentence  was  reversed 
when  carried  by  appeal  to  the  Court  of  Arches. 

In  Povolett  V.  Head{b)y  the  clergyman  was  sus^ 
pended  ab  officio  et  beneficio ;  but  then  the  sen*- 
tence  was  pronounced  by  the  bishop  in  person. 

The  present  case  goes  beyond  these;  the  sus- 
pension is  not  to  terminate  unless  he  shall  produce 
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(a)  Arches,  HUary  Term,  1733-4. 
(Jb)  Consutory  •!  Loadon,  1738* 
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a  certificate  of  good  behaviour  from  three  clergy- 
men; this  18  a  suspension  sine  die^  and  as  such 
illegal  and  a  nullity;  a  person  is  only  to  be  punished 
eo  modo  quo  offendit,  and  besides  it  amounts  to  a 
suspension  which  can  be  pronounced  by  the  bishop 
alone. 

Dr.  Swabey  and  Mr.  Wether  all  contr^. 

There  are  various  ways  of  proving  facts :  they 
may  be  admitted^  or  they  may  appear  on  the  face 
of  the  proceedings^  and  yet  they  may  be  equally 
legal  proofs;  this  is  a  mild  sentence.  In  the  cases 
in  the  time  of  Queen  Elizabeth^  which  are  sound 
law^  deprivation  is  the  usual  punishment  for  in- 
continency^  as  may  be  seen  in  Lynwood  and  other 
writers. 

A  proxy  does  not  resemble  the  warrant  of  an 

attorney ;  the  proctor  by  the  proxy  is  constituted 

dominus  litis;  he  is  to  join  issue  on  the  whole  suit. 

Quo  nomine  does  he  give  his  proxy  to  the  proctor, 

but  by  his  own  description  ? 

The   mandate  of  induction  is  riot  mcrefy  the 

•  •  • 

letter  of  the  bishop;  it  is  an  instrument  known  to 

the  law ;  it  is  usually  returned^  (it  must  be  admitted 

erroneously  J  without  a   certificate  of  execution, 

loquitur  sigillum  episcopi ;  the  mandate  proves  the 

institution.    In  Adams  v.  Tubbs  {a)  in  the  Instance 

C!ourt^  which  was  a  penal  proceeding  under  the 

revenue  laws,  the  objection  taken  was,  that  there 

was  no  proof  thai  the  seizing  officer  was  qualified ; 

but  the  Court  over-ruled  this  on  the  ground  that 

his  proctor  had  so  described  the  prosecution. 


ia)  Admiralty  Reports,  Vol.  VIL 
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But  a  more  serious  objection  is  stated  to  arise  on 
the  sentence  itself.  In  Owen  v.  Fleming,  the  bishop 
had  appointed  a  special  Commissary  in  Hampshire^ 
and  that  by  a  patent  during  pleasure ;  the  objec- 
tions taken  to  the  sentence  of  the  inferior  Court 
were,  that  there  was  no  citation  to  lead  the  mo- 
nition, that  no  articles  were  exhibited^  and  that 
the  suspension  was  sine  die.  The  Court  of  Ap- 
peal held  that  the  judge  bad  done  wrongs  on  the 
following  grounds : — 

1st.  That  the  appointment  of  the  judge  was 
wrong. 

2dly.  That,  consequently,  there  was  no  judge. 

3dly.  That  the  answer  was  not  good. 

4thly.  That  the  sentence  ought  not  to  have  been 
sine  die. 

5thly,  That  the  clergyman,  from  the  nature  of 
the  offence,  ought  only  to  have  been  monished. 

In  short,  there  were  in  that  case  as  many  nullities 
as  could  well  be  crowded  into  a  sentence. 

Powhtt  V.  Head  was  decided  by  bishop  Gibson, 
who,  having  high  notions  of  personal  authority,  al- 
ways sate  in  Court  with  his  chancellor.  No  in- 
ference, therefore,  arises  from  this  circumstance  oc- 
curring in  the  case. 

The  difference  between  suspension  and  depriva- 
tion exists  in  this,  that  the  former  may  be  pro- 
nounced by  the  chancellor  of  the  diocese,  the  latter 
by  the  bishop  alone.  All  chancellors  can  suspend ; 
the  dean  of  the  Arches  can  even  deprive,  but  he 
alone  of  all  ecclesiastical  judges  is  vested  with  this 
power. 

The  suspension  in  triennium  is  definite,  and  so 


18tU 

Trinity 

Term. 

Watsow 
Thorp« 


S78 


CA8S8  OXtEEMIVXD  IK  THS 


1811. 

Term. 


Watson 

V, 

Tho&p. 


far  good.    In  D^ickes  y.  Htuldesford{a),  the  sen- 
tence was  merely  in  the  same  words  as  this. 

(«)  Diekes  t.  Huddesford,  Arches,  June  16,  1794:  it  was  a 
suit  brought  by  the  secretary  of  the  archbishop  of  Canterbury^ 
against  the  Rev.  John  Huddesford,  Ticar  of  Lydd,  in  Ke^t. 

The  sentence  was  as  follows : 

The  jadge,  by  his  interlocutory  decree,  pronounced  that  the 
Rev.  John  Huddesford,  clerk,  the  party  accused  and  complained 
of,  had  giren  an  affirmative  issue  to  the  libel  or  articles  given  in 
and  admitted  against  him,  and  that  the  proctor  of  George  WiU 
Mam  Dickes,  the  promoter,  had  thereby  fully  proved  his  inten- 
tion deduced  therein,  and  he,  therefore,  pronounced  that  the 
said  John  Huddesford,  vicar  of  the  vicarage  and  parish  church 
of  Lydd,  in  the  county  of  Kent,  be  suspended  for  the  space  of 
two  years,  to  commence  from  the  time  of  the  publication  of  the 
said  suspension  in  the  parish  church  of  Lydd  aforesaid,  from  all 
discharge  and  functions  of  his  clerical  office,  and  the  execution 
thereof,  viz>  from  preaching  the  word  of  God,  administering  the 
sacrament,  and  celebrating  all  others,  duties  and  offices  in  the 
said  parish  church  and  parish  of  Lydd  and  elsewhere,  within 
the  province  of  Canterbury,  and  from  all  profits  and  benefit  of 
the  Faid  vicarage  and  benefice,  and  from  taking  and  receiving 
the  fruits,  tythes,  rents,  profits,  salaries,  and  other  ecclesiastical 
dues,  rights,  and  emoluments  whatsoever,  belonging  and  apper- 
taining to  the  said  vicarage,  and  did  suspend  the  said  John  Hud- 
desford accordingly ;  and  did  condemn  him  in  the  costs  of  this 
suit;  and  did  order  and  decree,  that  at  the  expiration  of  the 
said  two  years,  the  said  John  Huddesford  should  exhibit  and 
leave  in  the  registry  of  this  Court  a  certificate  under  the  hands 
of  three  clergymen  in  his  vicinity,  of  his  good  behartour  and 
morals  during  the  time  of  his  said  suspension,  and  that  the  said 
certificate  be  exhibited  and  approved  of  by  the  Court,  before 
such  suspension  be  taken  off  or  relaxed ;  and-  that  the  said 
suspension  shall  continue  in  full  force,  notwithstanding  the  ex- 
'  piration  of  the  term  of  two  years,  until  the  said  satisfactory  cer- 
tificate be  exhibited  and  approved  of;  and  did  decree  a  seques- 
tration of  all  and  mogular  the  fruits,  tythes,  profits,  and  other 
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The  CSourt  affirmed  («)  the  sentence  of  the 
Courts  of  Durham  and  York  on  every  point;  and 
condemned  the  party  appellant  in  costs. 

ecclesiastical  emolaments  of  the  sd.id  Yicarage  and  parish  church 
of  Lydd ;  to  istsue  under  seal  of  this  Court,  to  be  directed  to 
Robert  Cobb,  Esq.  a  parishioner  and  inhabitant  of  the  said 
parish  of  Lydd ;  and  did  nominate  and  appoint  the  Rey.  John 
Coodwin,  clerk,  also  a  parishioner  and  inhabitant  of  the  said 
pariffh,  to  be  curate  of  the  said  parish,  to  perform  the  divine 
offices  of  the  said  vicarage  and  parish  church,  during  the  sus« 
pension  of  the  said  John  Huddesford ;  and  did  direct  the  said 
Robert  Cobb,  the  sequestrator,  to  pay  to  tlie  said  Rev.  John 
Croodwrn,  the  annual  sum  of  80/.  out  of  the  fruits,  tythes,  rents, 
profits,  salaries,  and  other  ecclesiastical  rights,  dues,  and  emolu* 
ments  whatsoever,  belonging  and  appertaining  to  the  said  vicar- 
age and  parish  ehurch  of  Lydd,  and  to  bring  into  and  leave  in 
'the  registry  of  this  Court  yearly,  and  at  the  end  of  every  year, 
a  true  aad  faithful  account  of  the  fruits,  tythes,  rents,  profits, 
salaries,  and  other  ecclesiastical  rights,  dues,  and  emoluments 
of  and  belonging  to  the  said  parish,  together  with  the  balance 
which  shall  be  remaining  in  his  hands  at  the  end  of  such  year, 
to  be  then  and  there  subject  to  such  order  of  his  Grace  the 
Archbishop  of  Canterbury,  the  diocesan,  of  the  said  Rev.  John 
Huddesford,  until  the  said  suspension  shall  be  relaxed ;  and 
ordered  bond  to  be  given  by  the  said  Robert  Cobb,  E^.  in  the 
penal  sum  of  1000/.  for  the  due  performance  of  the  conditions 
on  which  the  said  sequestration  is  to  be  granted,  before  the 
said  sequestration  shall  pa^s  the  seal.     Bogg  undertook  to  have 
the  suspension  published  on  Sunday  the  22d  instant,  or  on  Sun- 
day the  39th  instant ;  and  to  certify  the  same  by  the  third  ses- 
sion of  this  present  term,  and  on  taxation  of  costs,  the  same 
time.    Bogg. 

(a)  In  this  case,  (i.  e.  fVatson  v.  Thorp)  the  Court  was  of  opi- 
nion that  the  admission  of  the  party  was  sufficient  proof  that  he 
was  rector ;— and  that  the  judge  was  competent  to  pronounce 
the  sentence. — But  the  Court  doubted  as  to  the  requiring  the 
certificate;  and  also  as  to  its  being  required  that  the  certificate 
should  be  approved  of  by  the  judge;  considering,  however^ 
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June  19.  Hill  v.  Bulkeley. 

The  deposi-  * 

nesVwho'ditd  "^^  allegation  was  offered  for  the  purpose  of  in- 
before  he  had  (]uciD2:  the  Couft  to  rcceive  the  depositions  of  W. 

been  repeat-  "  .  *  ^ 

ed,and  before  R.  DowllnfiT,  a  Witness  who  had  been  examined  in 

he  had  been  *^ 

examined  on    chief,  and  had  signed  his  deposition^  but  had  died 

the  interroga^  %  » 

tone*  of  the    before  he  had  been  repeated,  or  examined  on  the 

adverse  party,  .  .  i*     t  i 

admitted.       interrogatories  of  the  adverse  party. 

Adams  and  Sloddart  against  the  admission  of 
the  allegation,  argued 

That  it  was  no  deposition  till  it  was  sworn  to  ;— 
that  the  witness  had  not  been  repeateid,  conse- 
quently,  that  there  was  no  verificatijan.of  its  con- 
tents upon  oath ;— that  the  Jule  of  practice  was 
strict  which  excluded  any  deposition  which  had 
not  been  (a)  recognized  by  the  witness  froin  beings 
received  by  the  Court. 

Jenner  and  Edwards  contra. 

Denied  that  there  was  an  oath  after  the  examina- 
tion  ; — ^the  witness  was  only  repeated  to  his  depo- 
sition, and  acknowledged  it.  Whatever  security, 
therefore,  was  to  be  derived  from  the  oath,  the 
Court  had  it,  because  the  oath  was  administered 
previous  to  the  examination.  They  cited  a  case 
from  Vinpr's  Abridgment,  and  another  from  the 
Chancery  Reports,  viz,  L#ord  Arundel  v,  Arundel, 

that  if  the  certificate  when  oiSered  should  be  rejected,  it  would 
be  an  appealable  act,  it  affirmed  the  sentence  of  the  Courts  be- 
low on  these,  as  well  on  the  other  points. 

(a)  Si  depositio  non  fuerit  coram  judice  recogoita  et  repetita, 
non  valet.— Oughton  Ordo  Judicioramy  tit.*  8$.  s*  8.  et  supra* 
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Viner's  Abr.  Vol.  XII.  p.  108.  tit.  Evidence.— Ch.       isii. 
Rep.  90.     10  Car.  1.  Ld.  Arundel  v.  Arundel.  j^rm. 

Judgment.  v^v^w^ 

Sir  John  Nicmoll.  ^. 

The  examination  certainly  is  not  eomplete^ —  Buleelet. 
but  under  the  circumstances^  the  Court  may  re- 
ceive something  short  of  the  regular  examination.  , 
The  examination  in  chief  eomes  as  near  to  a  re- 
gular examination  as  it  well  can^  for  the  deposition 
was  read  over^  and  actually  signed.  The  single  de- 
fect on,  this  point  is^  that  it  was  not  repeated  to 
him;— and  on  the  other  hand^  he  has  not  been 
cross-examined^ — but  this  has  been  prevented  by 
the  act  of  God. 

The  case  from  Viner's  Abridgment^  though  it 
relates  to  the  practice  of  another  court,  is  directly 
in  point.  There  is  likewise  a  case  in  Peere  Wil- 
liams^ Copeland  v.  Stanton  (a),  in  which  Lord 
Chancellor  Parker  admitted  the  depositions  of  a 
witness  under  similar  circumstances.  In  Chancery^ 
it  should  seem  the  deposition  is  considered  as  com- 
plete, when  it  is  read  over  and  signed. 

Upon  the  reason  of  the  things  and  the  authorities 
cited^  this  ^evidence  is  adnaissible^  if  the  facts  pleaded 
in  the  allegation  shall  prove  true ;  the  deposition, 
however^  must  be  read  at  the  hearing  of  the  cause, 
with  some  deductions^  because  it  is  possible  that  the 
cross-examination  might  have  distredited  the  wit- 
ness. Subject  to  these  observations^  I  shall  admit 
the  allegation. 

(a)  Copeland  t.  Stantony  Feere  Williams,  Vol.  I.  p.  414. 
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ARCHES  COURT  OP  CANTERBURY. 

The  office  of  the  Judge  promoted  by  Newbery 

V.  Goodwin^ 


(Brought  by  letters  of  request  from  the  Consistory 

Court  of  Chichester.) 


A  clergyman 
in  the  per- 
formance of 
divine  wor- 
ship, not  at 
liberty  to  alter 
or  omit  any 
part  of  the 
service. 


X  HIS  suit  was  promoted  by  Francis  Newbery, 
Esq.  an  inhabitant  and  parishioner  of  Heathfield^ 
in  the  county  of  Sussex^  against  the  Rev.  Dr. 
Goodwin^  vicar  of  that  parish. 

The  facts  and  circumstances  of  the  case  are  fully 
set  forth  in  the  judgment. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  against  a  clergyman  for  "  irre- 
gularities in  reading  the  Holy  Scriptures^ — and  for 
quarrelling,  chiding,  and  brawling  in  the  church." 

The  usual  proceedings  have  been  had>— and  the 
articles  containing  the  circumstances  of  the  charge 
stand  for  admission. 

The  two  first  articles  plead  the  law  upon  the 
subject^— the  canons  and  the  statute. 

The  law  directs  that  a  clergyman  is  not  to  di* 
minish  in  any  respect,  or  to  add  to  the  prescribed 
form  of  worship;— uniformity  in  this  respect,  is  one 
of  the  leading  and  distinguishing  principles  of  the 
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Church  of  England^— nothing  is  left  to  the  discre-       i«ii- 
tion  and  fancy  of  the  individual.     If  every  minis-      ^^^f 


Newbert 


ter  were  to  alter^  omit^  or  add  according  to  his  own 

taste^  this  uniformity  would  soon  be  destroyed^  and 

though  the  alteration  might  begin  with  little  things^    Goox>wik» 

yet  it  would  soon  extend  itself  to  more  important 

changes  in  the  public  worship  of  the  Established 

Church,  and  even  in  the  Scriptures  themselves  ;— 

the  most  important  passages  might  be  materially 

altered,  under  the  notion  of  giving  a  more  cor« 

rect  version,— or  omitted  altogether,  as  unauthorized 

interpolations. 

The  law.  also,  not  merely  the  statute  of 
Edward  VI.  but  the  general  ecclesiastical  law, 
protects  the  sanctity  of  public  worship,— and  still 
more  endeavours  to  prevent  every  circumstance 
which  may  lead  to  the  disturbance  of  persons  en* 
gaged  in  solemn  acts  of  devotion ;— it  prohibits 
all  quarrelling,  chiding,  and  brawling  in  the 
church,  or  church-yard,  and  requires  decent  and 
orderly  behaviour. 

The  third  article  pleads  generally,  that  the  de- 
fendant frequently  leaves  out  portions  of  the  Holy 
Scriptures  appointed  to  be  read,--4tnd  often  ac* 
knowledges  that  he  has  so  done, — and  declares  that 
he  will  do  so  again. 

The  fourth  article  pleads  a  specific  instance, — 
viz. ''  that  on  the  preceding  Sunday  he  omitted  part 
of  a  verse  in  the  first  lesson,''  and  if  the  fact  bad 
happened  simply,  (though  strictly  speaking,  not 
legally  justifiable  to  omit  any  part,)  yet,  probably 
this  suit  would  not  have  been  brought ;— but  the 
article  proceeds  to  state^  that  after  he  had  omitted 
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the  verse^  he  looked  round  to  the  pew  of  Francis 
Newbery,  and  said,  "  Mfeve  been  accused  by 
some  ill-natured  neighbour  of  making  altera- 
tions in  the  service ;  I  have  done  so  now^  and 
''  shall  do  so again^  whenever  I  think  it  necessary; 
*'  therefore  mark." 

This  gives  a  very  different  colour  and  com- 
plexion to  the  act, — the  omission  seems  to  have 
been  made^  not  from  mere  feelings  of  deikacy^ 
which,  though  not  a  legal  justification,  would  greatly 
extenuate  the  omission  ;— but  the  omission  seems  to 
have  been  selected,  as  affording  a  favourable  op- 
portunity of  asserting  the  general  right,  and  even 
of  reflecting,  in  the  midst  of  the  service,  upon 
those  who  questioned  the  general  right. 

The  violation,  therefore,  of  the  law,  was  ag- 
gravated by  circumstance^  which  render  the  cor- 
rection of  the  oflftnce  necessary  and  proper. 

If  this  article  should  be  proved,  it  will  not  only 
subject  the  party  to  admonition^  but  further,  to  the 
payment  of  costs. 

Tliejiflh  article  pleads,  that  in  publishing  in  the 
church  a  citation  for  a  faculty  for  appropriating  a 
vault  to  Francis  Newbery,  Esq.  be  declared  as 
follows : — ^'  It  appears  by  this  paper,  that  Mr.  New- 
^f  bery  is  endeavouring  to  obtain  a  right  to  this 
''  vault,  which  he  has  hitherto  used  only  by  suffer- 
ance, and  thus  provide  a  permanent  place  of  in- 
terment for  his  family  and  himself.  You  see, 
^^  therefore,  that  he  wishes  to  be  buried  amongst 
^^yott,  though  he  never  attefids  the  sacrament, 
^^  and  seldom  comes  to  churdi ; — ^if  you  have  any 
[^  objections  to  this  grant,  you  will  state  them  to 
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^  the  Btshop'8  CMit^  which  wiU  be  held  at  Lewes 
''  on  Friday,  the  16th  inst/' 

This  was  sot  the  proper  time ,  rot  the  proper 
place,  to  explain  to  the  parishioners  what  tbeit 
rights  were,  and  how  they  were  to  proceed  if  they 
thought  fit  to  oppose  this  grant ; — much  less  was 
it  a  lawful  or  justifiable  occasion  of  reflecting  upon, 
chiding,    and  reproaching  the  individual  apply* 
ing  for  the  faculty,  for  nerer  attending  the  sacra- 
ment and  seldom  coming  to  church.     It  would  be 
di£Bicuk  to  put  any  other  construction  upon  thi^ 
conduct^'  than  that  the  opportunity  was  tafceiv  as  a 
mere  pretext  to  give  vent  to  his  mat&volenee,  and 
for  the  purpose  of  exciting  opposition  to  the  grant; 
— ^it  amounts  to  illegal  chiding, — ^to  reprehension 
leading  to  quarrelling,— ^nd  to  an  attempt  to  render 
the  church  a  place  of  public  dispute  and  confusion. 
The  effect  which  such  conduct,  if  not  corrected, 
must  have  upon  the  minds  of  the  congregation  as- 
sembled for  very  different  purposes,  need  not  be 
described. 

The  sixth  article  pleads,  that  a  poor  man  near 
eighty  years  of  age,  on  approaching  the  altar  to 
receive  the  sacrament,  was  addressed  by  the  mini- 
ster in  the  following  words  : — "  Does  not  your  con- 
science prick  you  ?  how  can  you  think  of  coming 
to  receive  the  sacrament  when  you  are  rich,  and 
have  suffered  your  son  to  go  to  the  parish  for 
relief.*' 

These  articles  are  certainly  proper  to  be  ad- 
mitted ; — ^whether  they  can,  or  cannot  be  proved,  I 
am  not  to  anticipate ; — ^but  if  they  can,  1  am  of 
opinion  that  the  conduct  of  the  minister  is  illegal^ 
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and  will  subject  him  to  censure^  and  to  the  costs  of 
the  proceeding.  He  therefore  will  consider  well 
whether  he  will  act  discreetly  and  adviseably  in 
defending  the  suit. 


(a)  The  Articles  were  admitted  to  proof. 


Nov.  11, 

1811. 


(a)  An  affirmatiTe  issue  was  gi? en  by  Dr*  Goodwin  to  these 
cbarges,— -whereupon  the  Court  suspended  him  from  the  mini- 
stration of  his  office  for  a  fortnight, — decreed  a  monition  agunst 
him  to  refrain  in  future  from  offending  in  the  manner  charged  in 
the  articles^— -and  condemned  him  in  costs. 
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Smith  v.  Huson^  falsely  called  Smith-  July  u. 


A  MARRIAGE  took  place  between  Henry  Smith  '^^'T^^l 

^  i       •*  or  a  minor  Dy  • 

and  Afra  Huson,  on  the  8th  of  December,  1805.      Ucenc,  with 
On  the   17th  of  April,  1809,  Henry  Smith  in-  consent  of  the 

r     >  '  J  father,  esta- 

stituted  proceedings  to  annul  the  marriage,  on  the  bUshed. 
ground  that  his  wife  was  a  minor  at  the  time  it  was 
contracted,  and  had  not  the  consent  of  her  father. 

Mary  Messenger  (the  sister  of  Afra  Smith)  de- 
posed, 

''  That  her  sister  came  to  London  on  the  7th  of 
December,  1805,  and,  on  her  return  to  Croydon,  on 
the  following  day,  she  informed  the  deponent,  that 
she  was,  on  that  day,  married  to  Mr.  Smith.  That 
they  were  married  by  licence,  in  the  parish  of  Saint 
George,  Hanover-square,  and  Mr.  Pearson  and  Miss 
Howse  were  present,  and  she  signed  her  name  in 
the  book  at  the  church  ;  and  that,  at  the  time  of  the 
solemnization  of  the  said  marriage,  the  said  Afra 
Huson  was  a  spinster,  and  a  minor  of  the  age  of 
seventeen  years  and  upwards,  and  under  the  age  of 
twenty-one  years ;  and  she  believes  such  marriage 
was  had  and  solemnized  without  the  consent  of 
Ralph  Huson,  the  natural  and  lawful  father  of  the 
said  Afra  Hiison,  the  minor  aforesaid,  or  of  any 
<otfaer  person  havings  by  law^  a  right  to  consent 
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thereto."  And  in  another  part  of  her  deposition^ 
*'  that  during  the  time  the  said  Henry  Smith  was  in 
the  frequent  habit  of  coming  to  the  house  of  Ralph 
Huson^  and  paying  his  addresses^  in  the  way  of 
marriage,  to  the  said  Afra,  Ralph  Huson  used  to 
speak  of  him  as  an  industrious  good  young  man ; 
that  the  deponent  has  frequently  heard  her  said 
father  say,  that  he  would  not  oppose  any  of  his 
daughters'  inclinations  in  point  of  a  husband/' 

Sarah  Howse  deposed, 

'^  That  she  was  on  a  visit  at  the  house  of  Ralph 
HusoUj  the  father  of  the  ministrant,  in  Oct.  1804; 
and  continued  there  she  thinks  about  a  week  or  a 
fortnight;  that  she  does  not  recollect  that  Henry 
Smith  came  regularly  every  day  to  the  house  of  the 
said  Ralph  Huson^  but  he  came  of  an  evening  some- 
times ;  that  she  verily  believes  it  was  understood  by 
Mr.  and  Mrs.  Huson,  and  the  family,  that  the  said 
Henry  Smith  came  forthe  express  purpose  of  court*- 
ing  the  aforesaid  Afra  Huson ;  that  Ralph  Huson 
always  received  the  said  Henry  Smithy  when  he  came 
to  his  bouse^  as  one  of  the  family ;  and  as  the  re- 
spondent believes^  received  him  as  his  intended  son- 
in-law  ;  that  the  said  Henry  Smith  always  shewed 
very  great  attention  towards  the  aforesaid  Ralph 
Huson  ;  that  she  was  on  a  visit  at  the  house  of  the 
said  Ralph  Huson  in  1805^  and  stayed  there  about 
a  fortnight ;  that  Ralph  Huson  was  then  much  in- 
disposed by  a  stroke  of  the  palsy  ;  that  he  bad^  in 
consequence  of  the  said  paralytic  stroke^  lost  the 
use  of  his  right  side^  but  he^  occasionally^  came  down 
stairs  to  bis  meals^  and  walked  about  the  house  with 
n  stick ;  that  the  producent  was  frequently  at  the 
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house  of  the  said  Ralph  Huson  during  the  time  that       1811. 

the  respondent  was  there^    and  sonietitnes  drank       Term. 

tea  With  fhe  family  ;  and  the  said  Ralph  Huson,  at 

that  time^  spoke  and  behaved  to  the  producent  in  a 

very  kind  and  friendly  manner ;  and  the  respond-      Husov. 

ent  verily  believes  that  the  said  Ralph  Huson  well 

knew  and  understood  that  the  prodqcent  came  to 

his  hoDse  for  the  sole  purpose  of  paying  his  ad* 

dresses,  in  the  way  of  marriage,  to  his  daughter, 

and  approved  thereof." 

Deborah  Huson  (the  mother  of  the  party,  pro- 
ceeded againat) 

''  IThat  Ralph  Huson  died  on  the  84th  of  Jane, 
180&— that  he  was  very  kind  and  good  to  his  diild- 
ren---and  did  not  sanction  any  persons  coming  to 
the  house  but  those  he  approved  of — that  he  would 
not  have  permitted  any  young  men  to  visit  his 
daughter,  except  they  came  on  honorable  terms — 
tiiat  he  permitted  Henry  Smith  to  visit  his  daughter 
Afra,  as  he  considered  that  he  intended  to  marry 
her — that  during  the  time  Henry  Smith  paid  bis  ad- 
dresses to  their  daughter,  Ralph  Huson  used  to  tell 
the  deponent  to  treat  him  with  respect,  and  to  look 
upon  him  as  one  of  the  family,  and  to  make  him 
welcome,  come  to  the  house  when  he  would,  as  he 
was  a  very  industrious  young  man,  and  a  very  good 
young  roan,  and  he  considered  him  as  one  of  his 
sons ;  and  often  told  his  son  Henry  that  he  should 
be  glad  to  see  Afra  and  Smith  comfortably  settled ; 
that  it  would  make  him  very  happy  ;  that  Mr.  Mar- 
tin, a  master  bricklayer  at  Croyden,  frequently 
came  to  spend  the  evening  with  him,  and  the  depo* 
nent  recollects  her  husband  asking  him  if  he  knew 
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1811.       Smithy  to  which  Martin  said^  'Yes,  he  did  know 

Term.      ^^™  ^^''y  ^®''>  ^^^  *^  ^^  ^^^^  i"  ^  ^^^^  ^^  bricks  at 
nighty  he  came  the  next  morning  for  the  money  ; 

that  he  gave  no  longer  credit,  for  he  stood  in  need 
Husoy*  of  the  money  ;'  that  her  husband  replied,  '  Mr. 
Martin,  my  daughter  Afra  and  his  son  have  taken  a 
great  liking  to  each  other;'  Mr.  Martin  said,  '  Re- 
member, Mr.  Huson,  there  is  no  money  there ;' 
and  Huson  said,  '  If  she  likes  a  chimney-sweeper, 
my  daughter,  I  wont  deprive  her  of  her  happiness ; 
he  is  a  very  sober,  industrious  young  man,  attentive 
to  business,  and  might  get  forward  in  life  as  well  as 
those  who  have  more  money  ;'  that  she  thinks,  on 
the  12th  of  February,  1805,  Ralph  Huson  was  seized 
with  a  stroke  of  the  palsy,  which  deprived  him  of 
the  use  of  his  right  side,  and  prevented  him  ever 
after  attending  to  his  business,  as  he  could  not  even 
dress  himself  or  cut  his  victuals ;  that  his  mental 
capacity  continued  sound  and  good,  except  that,  at 
some  times,  he  would  be  a  little  lost  for  a  few  mi- 
nutes ;  that,  in  the  month  of  April  following,  he 
came  down  stairs,  and  contitiued  to  come  down 
every  day,  and  took  his  meals  with  the  family  till 
about  the  month  of  October;  that  the  said  Henry 
Smith  sometimes  dined,  and  very  frequently  drank 
tea  and  supped  with  the  family,  and  frequently 
stayed  there  all  night;  that,  on  such  occasions, 
when  the  said  Ralph  Huson  saw  him  with  bis  fkmi* 
ly,  he  always  shook  hands  with  him,  treated  him 
with  great  respect,  was  always  glad  to  see  him,  and 
told  him  to  make  it  his  home  whenever  he  liked ; 
and,  let  who  would  be  there,  the  said  Henry  Smith 
fdways  came  into  the  parlour,  as  one  of  the  family. 
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and  always  behaved  very  kind  to  the  said  Ralph 
Huson;  that^  some  time  abont  the  htter  end  of 
September^  or  beginning  of  October^  1805^  the  said 
Ralph  Hason's  health  began  to  decay^  and  he  grew 
weaker ;  and^  from  that  time  to  the  time  of  his 
deaths  which  happened  June  24^  1806^  the  depo-^ 
nent  thinks  he  was  never  down  stairs  more  than 
three  times^  but  was  confined  to  his  bed-room^  and 
the  apothecary  ordered  him  to  be  kept  very  still ; 
that  Henry  Smith  was  always  considered  as  one  of 
the  family ;  and  the  deponent  thinks  he  saw  Ralph 
Huson  two  or  three  times  when  he  was  confined  to 
his  bed^room ;  that^  one  day^  in  a  conversation  with 
his  daughter  Mary^  he  said^  '  Mary^  I  am  not  un- 
happy about  you^  but  Afra's  rather  giddy^  I  am 
rather  uneasy  about  her ;'  to  which  the  said  Mary 
Huson  replied^  ^  Father;  don't  make  yourself  un- 
easy^ for  Henry  Smith  and  Afra  either  is  married^ 
or  soon  will  be ;'  and  the  said  Ralph  Huson  put  his 
two  hands  together^  and  said^  '  Thank  God !  Mary^ 
you  have  made  me  quite  happy ;'  that  she  first  be* 
came  informed  in  July^  1806^  that  Afra  was  married 
to  Mr.  Smithy  and  was  informed  thereof  by  her  said 
daughter ;  that  she  did  not  know  of  the  intended 
marriage  before  it  took  place^  further  than  that  the 
said  Henry  Smith  paid  his  addresses  to  the  said 
Afra  Huson^  and  that  she  expected  that  it  would 
take  place  when  he  got  into  business  ;  that  she  was 
not  informed  by  any  one  that  it  would  take  place 
when  it  did ;  that  she  does  not  know  that  her  bus* 
band  was  acquainted  by  any  person  that  such  mar^ 
riage  was  proposed  or  intended  at  the  time  it  took 
place>  and  she  does  not  know  whether  he  did  or  did 
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1811.  not  at  any  time  prior  to  the  said  marriage^  decbre 
j^f  bis  consent  thereto^  but  he  always  expressed  a  Yery 
great  wish  for  them  to  be  roarried^  for  he  wished  to 
see  them  settled  and  happy ;  that  he  did  not  Jtaka, 
HusoH.  or  direct  to  he  made^  any  preparations  for  the  said 
marriage  ;  that  when  the  said  Afra  came  to  town^ 
she  told  the  respondent^  that  she  was  going  up  to 
spend  the  day  with  Miss  Howse^ — it  was  Miss  Howse's 
birth-day ;  that  neithier  the  respondent^  or  her  said 
husband^  then  knew  or  believed^  that  such  visit  was 
a  mere  colourable  pretence^  and  that,  in  reality^  their 
said  daughter  was  going  to  London  to  be  married  ; 
that  neither  she  nor  her  husband  attended  the  wed< 
ding^  because  they  did  not  know  of  it^  neither  was 
her  husband  able  to  attend  it ;  that  neither  her  bus* 
band^  nor  herself,  did^  during  her  husband's  life* 
time^  ever  mention  to  any  one  that  their  daughter 
Afra  was  married ;  that  neither  her  husband^  or 
herself,  or  any  one  else^  ever  called  her  said  daugh- 
ter Afra  by  the  name  of  Smith  during  her  father's 
life^  to  the  respondent's  knowledge ;  that^  when  she 
ivas  informed  Mr.  Smith  had  married  her  daughter 
Afra^  she  expressed  her  pleasure  thereat,  and  wished 
her  all  the  happiness  the  world  could  afford  her ; 
that  she  approved  thereof." 
William  Gentry  deposed, 
"  That  Ralph  Huson  frequently  spoke  to  him  on 
the  subject  of  his  family/ and  the  disposal  of  his 
effects^  and  appointed  him  one  of  his  executors; 
that  the  deponent  was  in  the  same  habits  of  friend- 
ship with  the  said  Ralph  Huson  during  his  last  ill- 
ness, which  continued  for  some  months,  as  he  had 
been  for  a  great  many  years ;  that  he  does  not  re* 
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collect  that  the  said  Ralph  Hason  ever  said  or  hint*      ign. 
ed  to  him,  that  he  either  knew  or  suspected  that  his      j!]^*f 
daughter  Afra  was  courted  by  the  said  Henry  Smith,     v^^/-^.^ 
or  that  she  received  his  visits,  or  that  she  was  likely      ^'™ 
to  be  married  to  him  ;  that  the  deponent  has  often      Hotoic. 
seen  the  said  Henry  Smith  at  the  house  of  Ralph 
Huson,  and  knew  that  he  visited  him  ;  but  the  de- 
ponent does  not  know^  and  has  no  reason  to  believe, 
whether  he  was  received  by  the  said  Ralph  Hason 
as  or  upon  the  footing  of  a  man  likely  to  become 
his  son^n-law^  by  marrying  his  dis^ughter." 

The  same  witness  answered  to  an  interrogatory, 
'^  that  he  does  not  know  whether  Henry  Smith  came 
very  often  to  the  house  of  the  said  Ralph  Husrni, 
but  he  has  seen  him  of  a  Sunday  afternoon  and 
evening,  when  he  has  been  there  ;  that  it  is  impos- 
sible that  he  can  tell  the  ideas  of  the  father  and  so- 
ther  of  the  visits  of  Mr.  Smith  to  the  family ;  that 
when  he  has  seen  Henry  Smith  there,  he  has  seen 
the  same  attention  paid  to  him  as  to  the  visitors  wIm 
were  there  at  the  same  time ;  that  the  respondent 
believed  that  he  was  paying  his  addresses  in  the 
vray  of  marriage,  to  his  present  wife  ;  but  he  does 
not  know  what  other  people  understood  of  it/' 

Stoddart  and  Jenner,  far  Mr.  Smith. 

Swahejf  and  Bumaby,  contra. 

Judgment. 

Sir  John  Nicholl. 

This  suit  is  instituted  by  Henry  Smith,  to  have 
his  marriage  with  Afra  Huson  declared  null. 

The  marriage  was  solemnized  by  licence  on  the 
8th  of  December,  1805, — and  the  fact  of  the  mar- 
riage is  admitted  and  proved, — ^the  birth  and  bap- 
tism of  Afra  Smith  are  sufficiently  established  to 
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18!  1.      liave  taken  place  in  the  course  of  November,  1788,—* 
Ternu      80  that  she  was  little  more  than  seventeen  years  of 
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age  at  the  time  of  her  marriage, — ^her  father  was  liv- 
ing,—and  the  only  question  is,  whether  the  marriage 
Husov.     ^Yas  had  with  or  without  the  consent  of  her  father  ? — 
for  the  marriage  act  {a)  expressly  declares,  ^'  that  all 
marriages  solemmzed  hy  licence,  where  either  of 
the  parties  {not  being  a  widow  or  a  widower)  shaU 
be  under  the  age  of  twenty-one  years,  which  shall 
be  had  withoiU  the  consent  of  the  father  of  the 
party  s&  under  age,  if  then  living,  first  had  and 
^'  obtained,  shall  be  absolutely  null  and  void." 

The  party  who  prays  the  sentence  of  nullity  must 
prove  the  fact  of  the  marriage  having  been  had 
without  the  consent  of  the  father, — the  prestirop- 
tion  of  law  is  in  favour  of  the  marriage, — semper 
prasumitur  pro  matrimonio. — Where  a  marriage 
has  been  solemnized,  the  law  strongly  presumes 
that  all  the  legal  requisites  have  been  complied 
with.— This  presumption  is  not  less  favorable  where 
thejre  is  no  particular  disparity  in  the  age  or  situa- 
tion of  the  parties, — ^where  the  marriage  has  not 
been  hastily  entered  into,— where  there  is  no  ap- 
pearance of  either  of  the  parties  having  been  sur- 
prised or  inveigled  into  the  contract^  and  conse- 
quently where  the  object  and  policy  of  the  statute 
cannot  have  been  violated. 

In  the  present  case  the  man  was  ,about  twenty- 
two  or  twenty-three  years  of  age,  and  was  shopman 
to  a  grocer  at  Croydon.  The  woman  was  the 
daughter  of  a  plumber  and  glazier  in  the  same 
town.      A  courtship  of  near  a   twelvemonth  is 

(a)  36  Geo.  II.  c.  33« 
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proved^ — she  went  to  London  by  appointment  with 
him  to  be  married^ — ^tbe  licence  was  obtained  by  the 
man  four  days  before  the  marriage  -.—so  that  there 
was  no  disparity  of  age  or  condition  between  the 
contracting  parties^  nor  any  haste  in  the  act. 

The  favourable  presumption  is  still  further  forti- 
fied^ by  this  suit  not  having  been  brought  by  the 
woman  who  was  a  minor^  and  incompetent  to  con- 
tract a  marriage^  but  by  the  husband^  who  was  of 
full  age,— who  was  fully  competent  to  bind  himself, 
and  who  prevailed  on  this  young  girl^  almost  a  child^ 
to  come  to  town  to  be  married  privately,— certainly 
witiiout  the  presence  of  her  iather,--probab]y  withr 
out  his  immediate  knowledge  of  the  marriage, — 
under  the  pretext  of  keeping  the  act  secret  from  his 
own  friends,  till  he  had  sufficiently  established  him* 
self  in  business  to  be  independent, — ^pot  only  so, 
but  he  obtains  the  licence  on  his  oath,  as  it  should 
seem,  (for  he  could  not  be  ignorant  that  this  young 
girl  was  a  minor,)  by  wilful  perjury,— for,  instead 
of  obtaining  the'  consent  of  her  father^  he  swears 
that  she  was  of  age. 

The  circumstance  of  his  wishing  to  conceal  th^ 
marriage  from  his  own  friends^  coupled  with  the 
infirm  state  of  health  of  the  father,  who  vras  then 
become  paralytic,  sufficiently  accounts  for  the  mode 
in  which  the  licence  was  obtained,  without  raising 
the  ordinary  inference,  in  any  forcible  degree,  that 
the  consent  of  the  father  could  not  be  obtained. 

The  husband  then  comes  into  court,  laying  the 
foundation  of  the  case  in  his  own  corrupt  act,  the 
licence  being  obtained  by  perjury,  not  to  conceal 
the  fact  from  the  father  of  the  minor^  but  from  his 
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1811.       own  friends ^The  presumption^  therefore^  in  faTonr 

2^1^  of  the  marriage^  and  the  burthen  of  proof  thrown  on 
the  party  instituting  the  suit  are  unusually  strong.—* 
Indeed^  I  have  rather  understood,  that  the  Superior 
HusoN.  Court  did,  on  one  occasion,  express  something  of  sdr-» 
prise  that  suits  of  this  description  should  be  allowed  to 
be  instituted  at  the  prayer  of  the  party  who  had  ob- 
tained the  licence, — but  however  revolting  this  may 
be  at  first  sight,  yet  upon  consideration  that  the 
act  of  Parliament  makes  the  marriage  void,  not- 
withstanding these  unfavourable  circumstances,— 4is 
third  parties  may  be  interested  in  the  declaratory 
sentence, — and  as  the  public  also  may  be  concerned 
that  the  state  and  condition  of  the  parties  should  be 
judicially  ascertained, — these  suits  have  been  suffisr** 
ed  to  proceed. — Such  circumstilnces,  however,  are 
not  wholly  immaterial  in  considering  the  force  of 
legal  presumptions,  and  the  weight  of  the  burthen 
of  proof. 

Under  these  considerations,  the  Court  is  to  en* 
quire  whether  the  party  has  established,  that  this 
marriage  was  solemnized  without  the  consent  of  the 
£a.ther  first  had  and  obtained,— for  that  must  be  es- 
tablished by  the  party  setting  up  the  nullity,— the 
other  party  is  not  bound  to  prove  consent, — consent 
18  presumed  till  the  contrary  is  shewn. 

In  construing  this  statute,  it  has  not  been  held  that 
an  express  and  direct  consent  is  necessary  to  the 
very  fact  of  marriage  at  that  particular  time  and 
place.  The  case  of  Selby  v.  Selby  (a),  sufficiently 
established  that  point,  for  all  that  the  mother  said 

(a)  Consiftory  Court  of  London^  1771. 
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wai^  that  her  daughter  asked  her  consent  to  marry  }?^^* 

.  TVtifto 

Selby^ — and  8he  gave  her  consent^  aiid  wished  them  Term. 
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happy ; — ^but  it  was  not  pretended  that  she  knew 
when  or  where  they  were  to  be  married^they 
were  not  married  for  a  month  afterwards ;— and     HysM. 
the  licence  was  obtained  by  the  oath  of  the  man^ 
swearing  that  the  woman  was  of  age. 

I  also  understand  that  the  present  Jndge  of  the 
Consistory  (and  whatever  falls  from  him  is  of  great 
weight)  confirmed  this  doctrine,  stating  that  con- 
sent to  the  marriage  itself  at  a  particular  time  and 
place  was  not  necessary  ;-^bat  that  a  general  con- 
sent to  the  marriage  was  sufficient 

The  next  consideration  is,  how  that  general  consent 
must  be  given, — must  it  be  expressly  in  words, — or  is 
it  sufficient  to  be  given  impliedly  by  conduct,'*--or 
lastly,  where  it  is  strongly  given  by  implied  conduct, 
whether  it  must  not  be  presumed  to  have  been  also 
expressly  given  by  words,  unless  that  presumption  be 
most  decidedly  and  clearly  negatived.  All  that  the 
act  says,  is  that  the  marriage  will  not  be  valid  wiih^ 
out  the  consent  first  had  and  obtained  ;'^\ki  the 
sort  of  consent  necessary,  whether  express  or  im- 
plied,— whether  by  direct  words, — or  whether  ^y 
implied  conduct,— is  left  perfectly  open  so  far  as 
the  terms  of  the  act  go, — and  the  Courts  have  gone 
almost  the  length  of  requiring  proof  of  dissent  where 
the  person  whose  consent  was  necessary  had  any 
knowledge  of  the  courtship. 
In  Stoney  v.  Terry  (a),  the  father  had  encouraged 

(a)  Stomji  T.  Tertjii  Coaiistory  Coarl  of  LsadsB,  I77i« 
VOL.  I.  X 
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1811.  the  man  to  come  to  the  house,— there  was  no  proof 

'Ternu  ^^  con8ent,-*the  licence  was  obtained  on  an  oath 

^■^^''*^^  that  the  party  was  of  age,— which  raised  an  infer- 

Smith  ^^^g  ^f  ^j^j^j  ^f  consent  to  the  marriage  itself; — 

HysoN.  but  the  father  was  dead,  and  could  not  negative 
consent ;  and  there  being  no  proof  of  dissent,— the 
marriage  was  held  not  to  be  invalid. 

In  Osbom  w.Goldham  («),  the  mother  acquiesced, 

(a)  Osbom  y.  Goldham^   Consistory  Court  of  London,  Aug. 
«,  1808-     Arches'  Court  of  Canterbury,  Dec.  12,  1808.   The 
.suit  was  instituted  by  the  wife  against  the  husband  in  1807. 
She  was  stated  to  hare  been  born  in  Brydges-street,  on  the  95th 
of  February,  1774,  and  to  have  been  baptized  on  the   17th 
of  March  following: — the  marriage  took  place  in  1795.    The 
following  is  an  extract  from  Sir  William  Wynne's  judgment  in 
the  Court  of  Arches.     "  The  proof  of  her  birth  rests  on  the 
evidence  of  Anne  Owen.     An  entry  in  the  books  of  one  of  the 
lying-in-hospitals  describes  her  mother  to  hare  been  delivered 
in  Brydges-street,  of  a  male  child  ; — the  midwife  who  had  been 
employed  seven  years  in  the  hospital,  recollects  that  she  did  de- 
liver a  woman  in  Brydges-street,  about  this  time,  of  a  girl ; — it 
is  stated,  that  the  registers  of  the  hospital  are  very  irregularly 
kept ; — this  is  the  only  evidence  of  the  birth  ; — with  respect  to 
the  baptism,  little  can  be  depended  on. 

^^  The  marriage  was  in  1795 ;  the  mother  is  said  to  be  the  wife 
of  a  second  husband,  and,  consequently,  that  she  had  no  right 
to  give  her  consent.  It  appears,  however,  that  the  mother's 
second  marriage  could  not  have  been  a  lawful  marriage,  as  the 
banns  were  published  under  a  wrong  name ;  she  was,  therefore, 
unmarried  at  the  time. 

^'  These  parties  have  been  living  together  thirteen  years^  from 
the  time  their  marriage  was  first  communicated  to  the  mother  ; 
— at  first  hearing  of  the  event,  she  expressed  surprise,  but  not 
dissatisfaction ; — she  died  in  her  daughter's  house ; — this  must 
be  esteemed  a  complete  acquiescence  on  the  part  of  the  mother. 
,     <<  The  statement  then  that  this  marriage  was  had  without  the 
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— after  the  marriage  there  was  no  proof  of  dissent, — 
•  the  woman  was  a  minor,  but  the  licence  was  ob- 
tained on  oath  of  the  husband  stating  that  she  was 
of  full  age,— consent  was  presumed,  and  the  mar- 
riage held  not  to  be  invalid. 

Where  the  courtship  has  been  known  and  not 
prohibited, — and  a  fortiori,  where  it  has  been  coun- 
tenanced and  encouraged,  the  law  must  and  ought 
to  presume  that  the  party  was  consentient,  and  had 
given  that  sort  of  consent  which  the  law  requires. 
— Such  conduct  is  equivalent  to  saying,  ''  Get  your 

m 

marciage  solemnized  whenever  you  please,  I  have' 
no  objection,  I  consent." 

If  more  direct  consent  to  the  fact  were  required^ 
and  no  evidence  could  be  obtained  of  the  negative' 
from  the  person  whose  consent  was  necessary,  he 
being  dead,  as  in  this  case,  the  Court  would  be  jus- 
tified in  presuming  that  such  a  consent  had  been 

4 

consent  of  the  mother  is  not  proved ; — ^it  is  not  necessary  that 
the  mother  should  hare  appeared  when  the  affidavit  was  made, 
and  have  given  her  consent. 

'^The  case  of  Selbif  v.  Selbtf^  in  the  Consistorj-,  1771,  was  on 
the  same  ground.  A^nit  was  brought  for  a  nullity,  the  mother 
was  proved  to  have  signified  pleasure  after  the  marriage,  and 
the  marriage  was  confirmed. 

^^  In  the  present  case,  the  acquiescence  was  immediately  after 
the  marriage, — it  continued  thirteen  years, — nothing  was  done 
during  that  time.  It  certainly  was  not  the  intent  and  meaning 
of  the  act  io  annul  a  marriage  of  this  kind,-*— the  object  of  it 
was  to  prevent  minors  from  being  drawn  in  without  the  consent 
of  their  parents ; — the  suit  here  was  not  brought  till  after  the 
death  of  the  mother  ;  the  evidence  does  not  bring  ft  within  the 
act  of  parliament ; — the  proof  is  defective ; — and  I  shall  pro* 
nounce  against  the  appeal." 

x3 
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obtained  &d  the  law  required,  notwithstanding  that 
the  matter  had  been  kept  secret. 

Let  me  not  be  misunderstood  on  this  part  of  the 
question.  I  do  not  mean  to  lay  down  that  implied^ 
or  even  express  consent  to  a  matrimonial  connexion 
may  not  be  retracted^  or  may  not  be  limited  ;— a 
parent  may  countenance  and  encourage  a  court* 
ship^^-may  give  an  express  consent  to  marriage^-**" 
or  he  may  limit  bis  permission  to  courtship,  by 
stating  that  before  he  gives  his  consent  to  the  mar« 
riage  itself^  he  must  further  deliberate  ;~that  set- 
tlements, must  be  made,^»-that  other  circumstances 
must  take  place  before  he  gives  his  final  consent;-^ 
but  if  courtship  allowed,  and  encouraged  without 
retractation^  and  without  limitation  and  restriction^ 
implies  a  consent  to  the  matrimonial  connection,  in 
such  circumstances  it  will  not  be  a  marriage  with* 
out  consent  first  had  and  obtained, — and  this  is  the 
point  which  must  be  kept  steadily  in  sight,  as  ne- 
cessary to  be  proved. 

If  these  principles  are  correct,  the  evidence  in 
this  case  leaves  me  little  difficulty  in  deciding  it. 

The  ftither  died  in  June  1806,  six  months  after 
the  marriage,-**his  direct  evidence,  therefore,  can- 
not be  obtained; — but  there  is  no  direct  proof  of 
want  of  consent.  The  mother,— brother, — sister^ 
and  the  sister's  husband,  and  several  others^  have 
been  examined,*^they  all  prove  that  the  man  visited 
Openly  in  the  family,  and  was  received  by  them  as 
the  acknowledged  and  accepted  lover  of  the  woman^ 
^^^that  he  spent  the  evenings  with  them,  particu- 
larly on  the  Sundays.    He  has  pleaded  that  bis 
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meetings  with  her  were  Becret, — that  he  wag  not 
received  at  the  house  as  her  lover,  but  that  he  only 
went  there  clandestinely  ;~these  facts  are  totally 
unsustained  by  proof, — that  his  visits  were  coun- 
tenanced and  encouraged,  is  proved  by  his  own 
witnesses,— by  Sarah  Howse,  to  the  fullest  extent^ 
—and  even  Mr.  Gentry  says  that  he  often  saw 
Smith  there  on  the  Sunday. 

It  has  been  said  that  another  person,  Mr.  Shove^ 
was  received  as  a  favoured  lover  at  the  house  after 
the  summer  of  1804;'-^but  this  is  sufficiently  nega- 
tived.— There  is  some  doubt  upon  the  evidence  whe- 
ther he  ever  paid  his  addresses  to  her  at  all,  but  if 
he  did,  he  had  been  rejected,  and  was  not  received 
by  her  in  the  light  of  a  lover- — With  respect  to 
Mrs.  Huson's  declarations,  on  Shove's  marriage,— 
the  account  of  it  is  so  blind, — and  it  is  given  by  two 
persons  who  say  they  accidentally  overheard  the  con« 
Tersation,  and  not  by  the  persons  with  whom  the  con* 
Tersation  was  held,  that  it  is  impossible  to  rely  npon 
it,  or  safely  to  draw  any  inference  from  it;-Hhe 
mother  herself  positively  denies  it. — Even  admitting 
that  the  declarations  were  made  by  her,  it  is  impos- 
sible that  they  could  have  been  serious  or  sincere, 
as  at  the  time  she  is  stated  to  have  made  them  she 
very  well  knew  that  her  daughter  was  married  to 
Smith.  Her  evidence  on  the  other  hand  is  strong  to 
shew  that  Smith  paid  his  addresses  to  her  daughter, 
and  that  he  was  received  by  her  husband  and  her- 
self as  one  of  the  family  ;  her  words  are,  '^  that  her 
*'  husband  and  herself  approved  of  Henry  Smith 
"  paying  his  addresses  to  their  daughter,  and  ex* 
^peeted  that  te  would  marry  her/'     In  other 
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parts  of  her  deposition  she  says^  ^^  that  her  husband 
''  used  to  treat  him  with  respect, — to  look  upon 
"  him  as  one  of  the  family, — to  make  him  welcome 
'^  to  the  housc^  come  when  he  would,  as  he  was  a 
'^  very  industrious  young  riian,  and  that  he  often 
''  told  his  son  Henry,  that  he  should  be  glad  to  see 
''  Afra  and  Smith  comfortably  settled^  and  that  it 
t^'  would  make  him  very  happy,  that  she  recollects 
''  his  saying  to  a  person  of  ^the  name  of  Martin^ 
''  Mr.  Martin^  my  daughter  Afra  and  Henry  Smith 
have  taken  a  great  fancy  to  each  other.  Martin 
replied,  remember^  Mr.  Huson^  there  is  no  money 
there.  He  answered,  if  she  likes  a  chimney 
sweeper,  I  wont  deprive  her  of  her  happiness ; — 
''  he  is  a  very  sober  industrious  young  man^  atten- 
''  tive  to  business,  and  would  get  forward  in  life  as 
''  well  as  those  who  have  more  money." 

The  father  bad  a  paralytic  stroke  in  1805^  but  he 

continued  to  treat  Smith  with  the  same  kindness  ; 

her  mother  mentions  a  conversation  between  the 

father  and  his  eldest  daughter;  not  long  before 

his  death    he  said,  '^  Mary,   I  am  not   unhappy 

^'  about  you^  but  Afra  is  rather  giddy,  I  am  rather 

'' uneasy  about  her;  to  which  she  replied^  father^ 

*'  dont  make  yourself  uneasy^  for  Henry  Smith  and 

*^  Afra  either  are  married,  or  soon  will  be ;  and  her 

father  put  his  hands  together  and  said,  thank 

God^  Mary,  you  have  made  me  quite  happy." 

The  daughter^  Mrs.  Messenger^  confirms  this 

declaration. 

Now^  though  it  may  be  inferred  from  hence  that 
the  father  did  not  know  that  the  marriage  had 
taken  place,  yet  it  strongly  implies  his  approbation 
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of  it^  and  that  his  approbation  had  never  been 
withdrawn.  And  where  there  was  previous  know- 
ledge and  approbation  of  the  courtship^  and  no  ap« 
pearance  of  retractation^  consent  to  the  marriage 
is  to  be  presumed.  The  father  had  become  para- 
lytic, which  usually  affects  the  memory  ;  it  is  not 
impossible  that  he  may  have  signified  his  assent  to 
the  marriage,  and  may  even  have  known  of  its 
having  taken  place,  and  yet  have  forgotten  these 
circumstances, — ^tkis  is  not  impossible ; — ^but  I  go 
no  further: — perhaps  the  probability  is  the  other 
way ;— but  the  legal  presumption  is  that  Smith  did 
obtain  the  father's  consent,  as  far  as  the  law  re- 
quires,— and  there  is  no  proof  of  dissent, — nor  aiiy 
clear' proof  of  the  want  of  consent, — as  if  it  had 
been  shewn  that  the  parent  was  wholly  ignorant  of 
the  courtship,  as  in  the  cases  of  Balfoury.  Carpenter 
(fl)  and  Jeffries  v.  Foster  (6). 

Mrs.  Messenger,  the  sister  of  the  wife,  has  been 

examined,  and  fully  confirms  her  mother's  account. 

Mr.  Huson  also,  the  brother,  deposes. 

That  ^'  in  the  frequent  conversations  he  bad 

'^  with  his  father  and  mother,  they  fully  expected 

''  such  marriage  to  take  place ; — ^that  while  Henry 

''  Smith  was  paying  his  addresses  to  his  sister,  he 

"  has  often  heard  his  father  say  that  he  thought 

• ''  Mr.   Smith  was  a  good  and  industrious  young 

''  man,  and  that  by  his  care  and  industry  he  had 

'^  no  doubt  but  that  he  would  be  as  well  off  in 

"  the  world  as  others,   and  would  make  Afra  a 

(a)  Balfour  t.  CarperUer^  Arches^  Court  of  Canterbniy, 
Michaelmas  Term  1810.    See  p.  304. 
(6)  Jeffirks  T.  FoHery  Consistory  Coart  of  London,  T«  T.  1 81 1  • 
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1811.      '^  good  husband,  and  that  he  had  rather  the  shouU 
IVf«%     ce  jjj^y^  j^j.  Smith  than  a  man  who  was  richer,  on 

Term, 

''  account  of  his  care  and  attention." 


Smith  Sorely  this  is  consent,  if  it  is  not  afterwards 

HuIoK.      "tracted? 

The  visiting  and  reception  of  Mr.  Smith  in  the 
Ikmily  is  further  confirmed  by  several  other  wit- 
nesses; and  although  the, particular  declarations  to 
which  1  have  alluded  come  from  witnesses  who 
may  be  biassed  from  their  connection  with  Mn 
Smith,  yet  I  see  no  sufficient  grounds  to  disbelieve 
their  testimony  ;-4.that,  however,  which  confirms 
them  most  strongly  is  the  eoidentia  rei.  Smith  ad- 
aiits  that  he  courted  her,<r-.he  admits  that  he  pre- 
vailed upon  her  to  marry  him^^why  should  he 
keep  his  attachment  secret  from  the  fiimily?  or 
why  should  they  withhold  their  consent,  wiee  from 
his  age,  character,  and  situation,  the  match  was 
not  an  improper  one ;  and  if  the  conduct  and  cha- 
racter of  the  young  woman  are  to  be  judged  of 
from  the  letters  which  are  before  the  Court,  she 
vras  well  worthy  of  his  choice,  and  has  deserved 
better  treatment  at  his  hands  than  she  has  ex- 
perienced. 

The  conduct  of  the  fkther,  and  his  dechurations 
respecting  this  marriage,  are  sufficieit^tly  estab- 
lished,—the  presumption  of  law  is  so  fhr  from 
being  repelled,  that  it  is  most  strongly  confirmed 
by  them.  So  far  from  its  being  proved  to  have 
been  a  marriage  without  the  father's  consent, 
there  is  every  reason  to  conclude  that  he  was  fully 
consenting  to  it,  either  expressly  on  an  application 
made  by  Mt.  Smithy  or  impliedly  by  his -conduct  in 
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such  a  manner  that  the  law  will  construe  and  pre-  isii. 

some^  (and  this  is  all  the  Court  has  to  decidej  that  7^^ 

the  marriage  was  not  had  without  consent.  v^^vh*^ 

Upon  the  whole,  I  must  pronounce  that  Mr.  Smith 

Smith  has  failed  to  prove  his  libel, — and  that  the  Husok* 
wife  is  entitled  to  be  dismissed  from  all  further  ob- 
servance of  justice. 
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Smith  v.  Huson. 


An  Appealfrom  the  Peculiars'  Court  of  Canterbury . 


Jane  f4,  s5,         The  Jodges'  Delegates  who  sate  under  this  Com- 
and  July  6.      niissioii  of  Appeal  were 

Mr.  Baron  Wood, 
Mr.  Justice  Bayley, 
Doctor  Arnold, 
Doctor  Adams, 
Doctor  Daubeny, 
Doctor  Edwards. 

and 
Doctor  DoDsoN. 


The  narriage 
of  a  minor  by 
licence  with 
tbc  implied 
consent  of  the 
fathtr,  esta* 
blished. 


Mr.  Leach,  Dr.  Swabey,  Dr.  Bumaby,  and  Mr. 
YorkCj  in  support  of  the  marriage. 

The  presumptions  are  always  in  favour  of  mar- 
riage;— in  the  present  case,  every  circumstance  is 
untavourable  to  the  party  endeavouring  to  set 
aside  the  marriage^ — ^there  is  no  disparity  in  the 
age  or  situation  of  the  parties, — ^the  Ucence  was 
obtained  upon  the  oath  of  the  husband,  which  was 
wilfully  false  in  two  points,— of  this  peijury  he 
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comes  to  take  advantage^ — the  suit  moreover  is  not 
brought  by  the  party  whose  consent  is  required, — 
and  it  is  ^not  brought  till  after  the  d^th  of  that 
party.  A]l  the  act  enjoins  is^  that  the  marriage 
should  not  be  clandestine,  and  therefore  that  it 
should  be  with  the  approbation  of  the  parents, — a 
genefal  approbation  therefore  is  held  to  be  suffi- 
cient, even  though  the  father  should  |)^  ignorant  of 
the  time  and  place  of  the  marriage ; — the  Court 
then  is  to  see  whether  it  h^s  proof  that  consent 
was  not  given, — circumstances  are  the  constant  in- 
terpreters of  this  act,  it  decidedly  is  not  necessary 
that  consent  should  be  given  at  the  particular  time 
and  place  of  the  marriage ; — but  a  general  consent 
is  necessary ;— we  admit  also,  that  it  must  be  pre- 
vious consent,  but  we  contend  that  if  given  long 
before,  it  is  sufficient,  provided  it  has  not  been  re- 
tracted. Consent  may  be  expressed  directly, — 
or  like  any  other  fact,  it  may  be  proved  by  in- 
direct evidence,  such  as  that  of  the  father's  know- 
ing of  the  addresses  paid  to  his  daughter,  and 
approving  of  them. 

In  the  earlier  cases,  the  courts  have  gone  almost 
so  far  as  to  require  proof  of  the  dissent,  where  the 
father  has  been  dead ; — ^and  where  he  has  been  liv- 
ing, they  have  held  all  evidence  of  dissent  insuffi- 
cient in  cases  where  the  father  has  not  been  pro- 
duced and  examined  as  a  witness. 

In  HesUyp  v.  Haddan  (a),  the  Court,  after  publica* 
tion,  allowed  an  allegation  to  be  given  in,  and  affi- 
davits to  be  exhibited^  shewing  the  consent  of  the 
mother. 

(a)  Heslop  T.  Haddany  1788. 
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1811.  In  Stanejf  v.  Terry  (a),  the  father  wae  dead,  but  it 

Tirn^     was  Bhewn  that  be  bad  encouraged  the  euitor,^and 
^'^v*^'     the  Court  held  that  there  was  no  evidence  to  shew 
^"*      that  consent  was  wanting. 
Hvsox.         In  Selby  v.  Selby^b),  the  mother  was  examined. 

In  Hodgkinson  v.  Wilkie  (c),  it  was  held  that 
consent  once  given  will  continue. 

From  the  strong  circumstances  of  this  case^  the 
Court  will  presume  consent— the  suit  was  not  brought 
till  the  death  of  the  father.— The  mother^  brother^ 
sisters^  and  sister's  husband,  all  prove  the  footing  on 
which  Mr.  Smith  was  received  in  the  family  ante- 
rior to  the  marriage^««-and  there  is  nothing  to  shew 
that  the  father  would  not  have  approved  of  the 
marriage  at  any  time. 

The  appellant  calls  upon  the  Court  to  release  him 
from  a  most  important  contract,— he  must  shew  a 
clear  title,— this  he  has  failed  in  doing, — he  has 
disproved  bis  own  case,  and  the  Court  must  pro- 
nounce in  favour  of  the  marriage. 

Mr.  Fmblanquey  Dr.  Stoddart,  Dr.  Jenner,  Mr. 
Holroyd,  and  Mr.  Brougham,  contri. 

The  Court  is  called  upon  to  consider  the  con- 
struction of  a  statute,  and  not  the  character  of  the 
appellant.  Consent  to  addresses  cannot  be  held  to 
be  consent  to  marriage^— addresses  are  frequently 
broken  off  upon  pecuniary  considerations,  to  which 
it  may  be  the  duty  of  a  parent  to  attond.-^Besides, 
what  is  the  sort  of  pnarriage  to  which  the  Court  is 
catted  upon  to  presume  that  the  father  had  con- 

(a)  Sioney  t.  Terry^  Consistory  Court  of  London,  1771. 

(6)  Selbjf  T.  Selh^y  Consistory  Court  of  London,  1771. 

(0  Hodgkintan  t.  fViOm^  Consitt^iy  CpuH  of  London,  1705^ 
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sented  in  the  present  instance  ?  that  his  daughter 
was  to  retain  her  maiden  name^  and  being  placed 
in  a  situation  in  which  she  might  have  a  cbild^  she 
was  nevertheless  to  pass  as  a  spinster. 

This  is  the  first  case  of  this  description,  which 
has  been  brought  before  this  Court;  the  man 
might  have  denied  the  marriage  in  an  action  for 
goods  sold  and  delivered ;  and  the  child  might  h€ 
put  to  prove  his  legitimacy ; — with  respect  to  the 
facts,-^it  is  clear  there  was  no  consent  or  know- 
ledge on  the  part  of  the  father. 

Mr.  Justice  Bailey. 

I  take  the  fact  at  issue  between  yon  to  be^  that 
they  admit  that  there  was  no  knowledge  of  the 
marriage  or  consent  at  the  time;  but  they  contend 
that  there  was  that  conduct  which  amounted  to  a 
previous  consent. 

Argument  resumed. 

We  apprehend  that  the  facts  proved  oompleteiy 
negative  any  antecedent  consent^^^-i^eliance  has 
been  placed  on  the  addresses  being  known  to  the 
father  ;  but  by  law,  a  child  is  rendered  incapable  of 
contracting  a  marriage,  except  with  the  consent  pre^ 
scribed  in  the  statute.  The  father  would  act  con* 
trary  to  his  duty  if  he  consented  to  marriage 
when  he  consented  to  addresses  ; — in  the  latter  in- 
stance, it  was  his  duty  to  interpose  all  vigilance 
that  his  confidence  should  not  be  abuted,^to  see 
that  the  visits,  though  permitted,  were  not  abused; 
— it  is  not  till  his  daughter's  affections  are  engaged^ 
that  he  can  stipulate  for  a  provision  for  her^ — it  is 
then  that  firmness  is  required  from  the  father,— if  a 
mail  OMi  say  to  him,  becftiiM  I  have  had  your  eon**' 
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your  daughter,  I  have  anticipated  any  stipulations 
you  might  have  to  make  for  a  provision  for  her,  if 
HusoN.  it  were  lawful  to  consider  addresses  in  this  light,  it 
would  be  at  once  to  repeal  the  marriage  act, 
and  to  throw  open  again  the  Fleet  and  Marshalsea. 
How  could  a  father,  under  such  doctrine,  admit 
any  man  to  pay  his  addresses  to  his  daughter  ? 

No  case  has  been  cited  in  point ;  if  there  have 
been  any,  they  have  not  been  appealed ; — it  is'  of 
great  importance  to  the  public,  on  account  of  the 
principle  on  which  the  decision  must  rest, — because 
it  will  be  to  guide  future  cases,  and  if  it  shall  be 
established  to  the  extent  contended  for,  it  must  in- 
troduce great  uncertainty  and  confusion  into  the 
law ; — the  object  of  the  act  is  to  obviate  the  mis- 
chiefs resulting  from  clandestine  marriages,— it  is 
not  to  be  construed  strictly  as  a  penal,  but  from  its 
fair  import  as  a  remedial  act. 

In  Htyrner  v.  Liddiard  (a),  though  the  words  of 

(a)  Consistory  Court  of  London,  Easter  Term,  17Sf9.  ^^Ftnty 
The  marriage  of  minors  is  to  be  had  with  the  consent  of  the 
father.  Of  what  father  ?  I  take  it  clearly  to  mean  of  the 
legitimate  father,  and  him  only ;  for  it  follows,  secondly^  the 
consent  of  a  guardian  lawfully  appointed.  But  how  appointed  ? 
I  pronounce  by  the  father  under  the  act  of  parliament  which 
giTes  him  the  power ;  for  there  are  only  two  modes  of  appoint- 
ment known  to  the  laws  of  this  country ;  by  the  father  under 
the  statute,  and  by  the  Lord  Chancellor.  How  the  guardian 
appointed  by  the  Court  of  Chancery  is  not  introduced  till  a 
later  stage,  where  he  is  particularly  described ;  consequently, 
the  guardian  here  spoken  of,  must  be  the  guardian  appointed  by 
the  father;  and  the  father  who  is  mentioned,  must  be  he' who* 
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the  act  extended  to  the  father  and  mother  gene- 
rally^  yet  the  meaning  lyas  confined  to  those  who 
were  so  considered  in  law. 

Priestley  v.  Hughes  (a)  was  on  the  same  prin- 
ciple;—that  Courts  should  leave  as  little  uncer- 
tainty in  the  law  as  possible^ — there  are  cases  which 
shew  how  courts  of  common  law  have  held  the  mar- 
riage act  to  be  construed. 

In  the  King  v.  Preston  (6),  Lord  Mansfield  took 
the  distinction  between  acts  made  against  one  party 
and  acts  made  against  both^  he  understood  it  as  an 
act  not  giving  the  rights  of  marriage  to  either 
party^  unless  all  should  be  done  which  the  act  re- 
quires;— as  an  act  to  preserve  the  rights  of  parents^ 
— consent  is  rendered  indispensable^  which  shall  be 
previous. 

It  is  not  stated  by  witnesses  in  this  case^  that 
consent  was  prior  to  marriage^  and  the  circum- 
stances in  proof  shew  that  it  must  have  been  sub^ 
sequent ; — ^it  is  not  contended  that  it  is  necessary  to 
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can  appoint  a  guardian  :  bat  it  is  admitted  that  that  power  be- 
longs  only  to  the  lawful  father.  The  father,  therefore,  spoken 
of  must  6e  that  father,  and  that  father  only.  In  the  third  place, 
the  consent  of  the  mother.  If  the  natural  mother  is  to  be  un- 
derstood, she  would  have  more  authority  than  a  legal  mother, 
because  the  right  of  giying  consent  does  not  deroWe  upon  the 
legal  mother  till  in  the  third  instance,  viz*  in  case  of  a  defect  of 
appointment  of  a  guardian  by  the  father.  But  the  natural 
mother  would  be  entitled  to  give  a  Talid  consent  in  the  second 
Instance,  as  the  natural  father  can  appoint  no  guardian."  See 
the  judgment  of  Sir  W.  Scott,  in  Pr.  Croke's  report  of  the  case 
of  Homer  t.  Ltddiardy  p.  180. 

(a)  11  East.  1. 

(b)  Barrows  486.    1  Blackstone,  1 93. 
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prove  consent  by  a  party  present  and  hearingp  that 
consent  given^  for  all  the  persons  present  might 
die;  but  if  circumstantial  evidence  is  relied  upon  to 
prove  that  consent^  it  must  be  such  as  it  vrill  satisfy 
a  reasonable  mind  that  it  was  given.  The  father 
might  permit  the  addresses  in  the  hope  that  the 
young  man  ivould  get  forward  in  the  world  ;^biit 
if  consent  to  addresses  is  sufficient^  the  man  would 
immediately  obtain  a  marriage  which  would  be 
irrevocable. 

The  cases  cited  on  the  other  side  are  very  dis* 
tinguisbable  from  this.  In  Stoney  v  Terry,  there 
was  evidence  to  shew  that  the  father  encouraged 
the  man  to  come  to  the  house^  but  there  were  no 
circuiMtances  to  shew  no  consent  to  the  marriage 
as  there  are  here. 

In  Selby  V.  Sdhy  positive  consent  was  given^ 
though  the  marriage  was  not  solemnized  imme- 
diately  afterwards. 

If  the  father's  consent  had  been  given  in  this 
case,  what  would  have  been  the  natural  conduct  of 
the  parties?  No  reason  is  given  for  concealment, 
except  as  against  the  friends  of  Smith  ; — it  is  not 
to  be  presumed  that  Smith  would  commit  pegury 
without  necessity ;  the  question  does  not  differ  here, 
because  the  suit  has  been  instituted  by  the  husband; 
it  must  rest  on  the  same  ground  as  if  brought  on 
by  the  woman  *s  father. 

In  Walker  v.  Walker  {a),  there  was  strong  pre- 
sumptive evidence  against  consent,  viz. — perjury— 
and  a  false  description ; — ^the  transaction  also  was 
kept  secret  from  the  father  and  mother. 

(a)  Wdker  t.  Wdk^Ty  Comistory^  Ekster  Tern,  1813. 
1 


fmrat 

9* 


HMfl  ftmer  w  »«4ioMm#  SIS 

The  iing  ▼.  Thomas  MoHm  {a),  a  cBse  on  aft  ^!^ 
indLctment  &r  bigamy^— the  first  iM^fiage  wu  by  t^^ 
licence^ — the  husbajMl  WM  umfer  a^e^-r-it  was  con- 
tfiiuled  tlijU  it  ttiHt  be  shewn  that  the  auurrkge 
»ms  btid  Willi  the  conient  pf  liis  &ther.  The 
Judges  doabtei)  ;T-ther^'  Ihongbt  that  Aha  fM^ieeoMr 
must  proveihe  ipreg^larity  of itlie  ^mnriag^ie,  and  that 
ONisent  fves  to  be  prewin^/  WDk^s  tiie  osptrary 
WIS  sfaeiTQ :  but  the  fiftociiKth  aeetjon  {i)  nqniruig  it 
to  be  mentioned  in  tbe  negiBtef,  irbkh  et  jirae  not ; 
WilwD,  J.u8licse  s»id>  the  regiater  jbaiKed  the  liar^- 
mffft  to  be  irregmlar^  and  directed  the  Jury  to 
»equit. 

Mr.  Justice  Bailey. 

Tber«  has  Jbeep  ,a  CMe  siAce^  in  wUcb  the  point 
yrasrsai^ed  ;--and  the  JtU^e^  JicM  ^hftt  a  pMH^utfir 
must  prove  the  first  Boiarrif^e  liaJid  («)« 

Argument  resumed. 

The  marrias:e  act  is  to  be  construed  upon  its  fair 
import^  and  it  should  be  the  endeavour  of  courto 
to  carry  into  effect  its  object^  which  is  to  establish 
the  rights  of  parents  by  ascertaining  their  con- 
sent^ and  great  mischief  will  arise^  if  consent  is 
easily  presumed^ — ^here  the  presumption  is  against 
consent^  and  the  defendant  is  bound  to  satisfy  the 
Court  that  it  was  given  to  the  actual  marriage^ 
' — the  declaration  of  the  father  can  be  of  no  avails 
unless  it  is  shewn 4o  have *been  prior  to  marriage; 

(a)  The  King  t*  Thomat  Morion^  at  Newcastle  on  thf 
Northern  Circuit,  April  1789. 
{b)  26  Geo.  2.  c.  33.  b.  1.5. 
(c)  K.  B.  Michaelmas  Term,  1803. 
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Twil*       ~i^  'he  marriage  was  invalid,  when  it  was  con- 
Term.      tfacted,  the  Court  cannot  now  pronounce  for  it. 
^"^^^^^        J^r.  Leach  and  Dr.  Swahey,  in  reply. 

^^  It  has  been  argued^  that  the  marriage  is  void, 

Hviojr.  because  it  has  been  had  without  consent;— but 
want  of  consent  is  what  the  adverse  party  has 
taken  upon  himself  to  prove,— the  anus  probandi 
lies  upon  him  ;~the  presumption  being  in  favour 
of  the  marriage,  we  do  not  ask  the  Court  to  pro- 
nounce the  marriage  to  be  good,  but  to  declare 
that  the  husband  has  not  proved  that  it  was  had 
without  the  father's  consent ;— he  has  not  brought 
proof  on  which  the  Court  is  obliged  to  pronounce 
that  the  marriage  is  void. 

The  cases  of  bigamy  which  have  been  cited, 
are  upon  a  different  issue,  and  the  proof  of  mar^ 
riage  in  them  must  be  strietisaimi  juris. 


J)€cii.         The  Judges  having  maturely  deliberated,  af- 
firmed the  sentence  of  the  Court  of  Arches. 
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Newham  v.  Raithby«  M$  tt. 


Objection  was  taken  to  ao  article  in  an  al*  Copiet  of 
legation  which  pleaded  the  copy  of  a  register  of  a  t  s^^ti^ 
Dissenting  chapel.  be^cilMM 

Judgment.  «▼««•«• 

Sir  JoHK  NiCHOLL. 

This  is  not  evidence  that  can  be  admitted.  The 
Court  can  only  admit  copies  of  public  documents 
which  are  in  oflBcial  custody. 

Extracts  from  a  register  of  this  description  must 
be  considered  as  mere  private  memoranda :— the 
books  themselves^  however^  may  be  produced  at  the 
hearing  of  the  cause^  and  be  made  evidence  to  a 
certain  extent :  by  this  means  the  party  will  have 
the  benefit  of  them^  though  in  a  different  manner 
from  that  in  which  they  have  now  been  attempted 
to  be  introduced. 


t8 
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Term. 

Nov.  8.  Pettman  by  his  Guardian  v.  Bridger. 


»> 


right  io  a  pew    X  HIS  was  a  question  concerning  the  right  to  a 
.ina?ntam^^*^  T^w  hi  the  pOTish  church  of  EtBtstiV,  in  the  6dtih«y 


^^jr*    of  Kent. 


lAefe  dis 
Airben 


A  libel  was  given  in  on  the  b6)ftt!f  llf  TholtHki 
Pettman^  a  minor^   stating  that  his  'gMtftfftfAier^ 
Thomas  Pettman^  was  for  nmny'yeiirs'tefbrfe,  and 
Sdfwn  4o  the  tifae  of  THsdrafh,  possesse^l  of  tenlis  in 
'(he  parish  of 'fea^try^— Occupied  fe  1ibuse,-jKhd  wtts^ 
parishioner  there,  and  ts  such  was  ^ftftttlefl'tbt  ^^ 
in  thte  churth;^tliat  in  tile  yetfr  17^9 'ttRttfetions 
*<Vfer&!tfAae in  thex!hrrcb,l}y^^i<fefctirfg'h^^plBW»,  tfrtd 
'dividiMg  6thei^,ih  »t<»ef  €hftt^het»arhl!floti%»s 
'had  fl6t  ^rfy  iit€A  'Mat,  fni^tft  l^e  iicdoYtmfMilfll^d 
'acdofdftig  fo  the  si^fe  df  their  •ftin>ilr;&s;^^^rfWd  -^llit 
liVery  servants  ihight  hhve  a^eert  a^^rt  ^  llfetii- 
•rfelvcs  i—thttt  ^bftids  VetfftlAn  ^Ifeiti  g;  dfie  e(  »fhe 
churchwardens  for  that  year,  and  1Wi4h^1fio4ii(ed 
seat  for  himself  and  his  family,  was  by  and  with 
the  advice  and  concurrence  of  his  colleague  in  of- 
fice, and  with  the  consent  of  the  parishioners  as- 
sembled in  vesd^,  ^^put  in  possassion  of  the  pew 
in  question,  next  to  the  pew  occupied  by  Mr. 
Bridger; — and  that  he  continued  in  the  occupa- 


tioa  pf  th^t  pew  till  bjs,  (^atb,  wliich  bap||(ened  in       isii. 
August  1808.\  ,  ^^ir* 

Tlfat  upo9  the  death  of  Thomas  Pettroan,  Wil-    '-^'^^ 
WgLtn  his  aoa  became  possessed  of  ^is  property^     ^^t^ant 
lyho  put  bifi  son,  the  ps^'ty  proceeding  in  this  cause>     Bbidoe«u 
into  possession  of  th.e  dwelling-hpuse  and  lands 
Qccupied  by  his   grand^bei:^    in    the  parjsb.  of 
^^l^ry  ; — that  from  that  time  he  also  possessed  the. 
pew^  and  continued  to  pcQupy  it  till  the  9th  of 
October  la^^t  (a)^  \y:hen  hp  was.  disturbed  in  hi3^ 
Bitting  th^efeiAf  apd  ^otajly  excluded  from  the  pew 
by  Wiljf^m  Bcidger^  who.  took  possession  of  it^  and 
pl«^e4  bis  livery  servants,  in  it 

Th^t  (m  account  oi  tbe  distu^rbance  thus  created 
by  WijUiam.  Qridgec,  a  vestry  wa&  held  on  the  28th, 
o^  October.,  when  the  parishioners  then  assembled^ 
^vuiig  given  Mr.  Bridger  a  fair  hearings  resolve^^ 
Ijy  a,  miyority  of  t^n  votes  to  two,  that  William 
Bridger  was  not  entitled  to  the  seat;— and  that 
Thomas  Pettman  shQuld  keep  possession  of  it :  and 
^y  dire<;ted  the  ohurchwardens  to  place  a  lock 
Q^pn  the  door  of  the  p^w,  and  to  give  the  key  to 
'^hon^as  Pettman  i-r-h^t  that  Williapi  Bridger,  on 
the  Suf4^y  foUo^wing,  c^qsqd  t^e  lock  to  be  taken 
9^,  ^nd  again  piaffed  bia  servant*,  in  the  pew. 

Under  this  statement  of  facts,  the  libel  prayed 
the  C!ourt  to  qionish  William  Bridger  to  refrain 
fqr  the  future  from  ipolesting  Thomas  Pettman  in 
the  quiet  and  peaceable  possession  of  the  pew. 

In  reply  to  this  libel,  an  allegation  was  given  in 
by  IVfr.  Bridger,  pleading  ;-r* 
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That  in  the  year  1805,  he  intermarried  with  the 
daughter  of  Robert  Tournay  Bargrave,  Esq.  the 
lessee  under  the  dean  and  chapter  of  Canterbury, 
of  the  estate  and  mansion-house  called  Eastry 
Court,  and  from  that  time  has  occupied  and  pos- 
sessed the  said  estate  and  mansion  house. 

That  the  ancestors  of  Robert  Tournay  Bai^rave 
held,  the  estate  and  mansion-house  of  Eastry  Court 
tipwards  of  15(>  years,  and  during  that  period  con- 
stantly occupied  two  pews  as  appertaining  to  the 
mansion-house,  for  the  use  of  themselves,  their 
servants,  and  tenants,  to  wit,  the  pew  which  is  the 
subject  of  the  present  suit,  and  the  one  next  ad- 
joining  to  it;  that  during  the  said  time,  the  family 
tised  one  of  the  pews,  and  their  servants  and  tenants 
the  other ; — that  the  said  two  pews  have  from  time 
immemorial  appertained  to  the  mansion,  and  have 
been  reputed  and  considered  to  belong  to  it  by  the 
parishioners  of  Eastry. 

That  in  the  year  1784,  Isaac  Bridger,  the  thea 
possessor  of  the  estate,  granted  a  lease  to  Thomas 
Pettman  (the  grandfather  of  the  party  in  the  suit) 
for  twenty-one  years,  and  that  in  consequence  of 
this,  Thomas  Pettman  did,  as  tenant  to  Mr.  Bar- 
grave,  apply  to  him,  and  obtained  permission  to  sit 
with  his  family  in  the  pew  in  question. 

That  in  the  year  1790  the  said  Isaac  Bargrave 
caused  both  the  pews  to  be  repaired  at  his  own  ex- 
pence,  and  fitted  up  with  new  linings  and  cushions 
differently  from  the  other  pews  in  the  church  ;  and 
that  Thomas  Pettman  being  by  trade  a  carpenter^ 
vnas  employed  to  refit  and  new  line  them,  and  was 
paid  by  Mr.  Bargrave  for  so  doing. 
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That  in  the  latter  end  of  the  year  1791,  Isaac 
Barg^ve  caused  the  two  pews  to  be  further  re- 
paired and  refitted,  by  new  carpetting  the  same. 

Thi^  the  alterations  made  in  the  church  in  1789 
did  not  apply  to^  or  include  the  pew  in  question, 
which  had  not  become  vacant,  but  was  possessed 
and  occupied  by  the  said  Isaac  Bargrave,  in  the 
«ame  manner  that  it  had  been  for  more  than  a 
century  before  by  his  ancestors  and  family; — that 
Thomas  Pettman  only  sate  in  the  pew  as  tenant  of 
the  Eastry  estate,  and  though  he  continued  to  sit 
there  after  the  expiration  of  his  lease,  (in  1805,)  it 
was  only  by  the  sufferance  successively  of  Robert 
Toumay  Bargrave  and  William  Bridger,  who  in 
'Consideration  of  his  being  an  infirm  old  man,  af- 
flicted with  a  paralytic  stroke,  were  unwilling  to 
remove  him. 

That  on  the  death  of  Thomas  Pettman  in  August 
1908,  Mr.  Bridger  intimated  to  his  family  that 
none  of  them  would  be  permitted  to  use  the  pew ; 
notwithstandiiig  which  the  party  in  this  cause,  and 
his  father,  intruded  themselves  into  the  pew : 
whereupon  William  Bridger  on  the  19th  of  October, 
1808,  sent  his  servants  to  keep  possession  of  the 
pew ;  but,  in  the  assertion  of  his  right,  he  carefully 
avoided  to  give  any  interruption  to  divine  service. 

Many  witnesses  were  examined,  who  proved 
most  of  the  principal  facts  put  in  plea  on  the  one 
side  and  the  other ; — there  was  no  evidence,  how- 
ever, to  shew  that  any  repairs  had  been  done  to  the 
pew  by  any  of  the  Bargrave  family,  except  that  in 
the  years  1790  and  1791  the  pew  had  been  hi/  ^ 
and  fitted  up  with  new  cushions. 
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Stoah^  nnd  EdwAntsfor  Mr.  Peitman. 

We  stand  upon  a  possessory  title^  which  prifki 
facie  is  sBfficient; — i.  e.  if  it  has  a  reasonable  Gom-* 
rnencement^  as  in  the  present  instance  it  haB>  being 
derived  from  the  churchwardens ; — ^we  have  peaces- 
able  possession  for  twenty  years  ;  to  oust  this  either 
m  faculty  mast  be  shewn  on  the  other  side^  or  sudi 
an  immemorial  use  as  will  presame  the  grant  of  a 
fiicnlty. 

It  has  been  laid  down  by  every  writer,  frooi  the 
first  institute  to  the  present  day,  that  no  one  can 
found  a  prescriptive  right  to  a  seat  from  lands  ;«^t 
taust  be  from  a  house  ;_nor  can  any  one  prescribe 
^generally  for  a  seat  in  the  body  of  a  church,  unless 
be  can  shew  that  his  ancestors  liave  time  oat  of 
mind  occupied  and  repaired  the  same ;  prescription 
too  must  be  strictly  pleaded,— which  it  is  not  in 
Ibis  plea ; — it  does  not  state  that  he  and  all  t'kose 
who  bave  preceded  him  in  the  occupation  in  Ae 
house  have  used,  or  sat  in,  the  pew ; — he  pleads, 
indeed,  that  from  time  immemorial  the  Mat  has 
appi^rtained  to  the  house,  and  that  he  and  bta  family 
have  sat  in  it  for  150  years  and  upwards;  bathe 
'does  ^ot  plead  the  antecedent  use  of  it,  nor  who 
used  H  before. 
»Coi;»r. 

Is  not  the  immemorial  use  of  it  implied  in  that 
'^art  of  (be  plea  which  states  that  it  immemorially 
'bdonged  to  the  house  in  question?  Is  not  that 
'Enough  in  this  Court,  though  perhaps  it  might  not 
be  at  common  law  ?  Besides,  should  ndt  you  have 
iioticed  this  objection  when  the  allegation  was 
admitted  ? 
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Argument  r^eutned.  ItoSdbiai 

We  apprehend  fiot;*-we  tir«  tiOl  bound  toBO^  .3^9. 
tiee  ft  defect  in  pleading,  tHl  tti^  final  hearing  of 
the  cause ; — tiesid^g,  the  party  M^bo  ciainui  the  prer 
Mriptive  right  is  bound  to  shew  that  the  rc^in 
have  been  made  at  his  expence  ;-^we  shew  by  the 
Relief  of  peramid  eifamined^  whteh^  ia  (jhfe  case  of  a 
prescriptive  title,  ifi^  saflcient  eridenee  Ihsut  the  rt^ 
pkm  were  not  inaite  at  bis  eiLpeace ;  it  will  be 
argued  that  the  lining  and  refit*tihg'  the  seat  ia 
1791  was  at  the  espenoe  ofMr.  firMger,  and  thsit 
we  tennot  deny  our  agency  on  ihi^  occasion^  oar 
party  having  been  employed  as  a  workman^  and 
sent  in  a  bill  for  the  work  done ;  but  this  we  va^ 
»ft  dees  not  eonsftitate  repairs  in  the  triK  meaning 
•ef  the  word ; — there  is  evidence  in  the  depeaitieM 
ef  «iie  of  the  ehurehwardens^  of  the  seating  Mr. 
Pettman  in  the  pew  by  the  order  or  censent  of  the 
parishioners. 

If  we  prove  a  possessory  right  lawfully  acquired 
4a  which  we  faaive  been  disturbed  by  a  party  setting 
up  a  prescriptive  title^  in  the  proof  ef  which  bf 
has  Atiled ;— we  are  entitled  to  oar  cosls^  and  the 
party  must  be  monished  to  create  no  Airtber  4is- 
tarbance. 

Arnold  and  Adams  fir  Mr.  Bridger,  omttri. 

We  do  not  deny  the  fact  ef  disturbance^  4rat 
justify  it  on  the  ground  cf  the  pew  having  been 
always  appurtenant  to  the  house  of  which  <eur 
party  is  the  occupier; — our  title^  therefore^  is  in 
its^f  en  e«ilus!ve  title^  and  paramount  to  all cAhers^ 
and  u  right  which  'he  is  bound  to  mainiain. 

Nor  is  there  any  ^rilure  in  (he  plea ;  ft  is  aafl- 
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cient  that  the  plea  should  substaatially  set  forth  the 
facts  on  %vhich  the  party  relies ; — ^the  strictness  of 
pleading*  which  obtains  in  the  courts  of  cominoQ 
law^,  is  not  called  for ;— it  is  the  constant  doctrine 
of  these  courts,  that  we  are  not  tied  down  to  such 
a  strictness  in  form  as  is  necessary  in  other  courts; 
the  party  pleads  the  occupation  of  himself  and  his 
family^  and  of  those  from  whom  he  holds  the  estate 
for  1 50  years^  aiid  then  proceeds  to  6tate  that  from 
time  immemorial  the  pew  has  appertained  to  the 
house  he  occupied^^he  states  a  right^— and  that 
which  was  necessary  to  the  right^— that  without 
which  a  right  could  not  exist^— and  then  pleads  the 
general  reputation  that  the  possession  was  in  him. 

We  are  founded  from  the  evidence  in  saying 
that  there  was  a  general  reputation  in  the  parish 
that  the  pew  belonged  to  this  house;— the  oldest 
witnesses  speak  to  the  history  of  the  pew  iet  con- 
siderable time  back.  It  was  then  in  a  different 
form  from  that  in  which  it  is  at  present;  an  alter- 
ation was  made  in  1756,  and  the  pews  were  then 
put  into  their  present  form  ;— an  alteration  in  the 
form  of  the  pew  could  not  afi*ect  the  right.  A 
donation  was  given  to  be  laid  out  generally  in 
beautifying  the  churchy— it  was  taken  out  of  an 
extra  fund^— and  as  such  was  applied  more  to  the 
purposes  of  ornament  than  of  use  or  convenience, 
—if  the  fact  of  the  alteration  of  the  pew  had  been 
proved^  it  could  not  affect  the  right  to  the  occupa- 
tion of  it. 

The  vestry  has  no  right  in  the  disposal  of  a  pew 
in  the  churchy— nor  was  the  churchwarden  (if  the 
right  for  which  we  contend  was  existing,)  entitled 
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to  interpose  in  respect  to  it;  as  little  could  the  Court 
attend  to  the  general  wish  and  convenience  of  the 
parish^  if  the  right  of  another  is  involved  in  the 
question. 

The  pew  was  always  occupied  by  those  who 
lived  in  the  mansion-house  in  which  Mr.  Bridger 
now  resides;— his  rights  therefore,  to  the  pew 
must  have  been  perfectly  known  by  those  who 
have  attempted  to  dispof^sess  him  of  the  seat,  and 
he  is  entitled  to  be  seated  in  it  by  a  decree  of  this 
Court,  which  shall  carry  the  costs  against  the  ad- 
verse party. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  technically  termed  for  ''Perturbation 
of  seat/' — it  is  promoted  by  Mr.  Pettman,  who  sets 
up  only  a  possessory  right,  that  his  grandfather 
had  the  estate  and  pew  for  twenty  years, — that  he 
succeeded  to  it,  and  has  been  disturbed  in  the  pos- 
session of  it  by  Mr.  Bridger.  .Bridger  admits  the 
fact  of  dispossession,  but  sets  up  a  prescriptive 
right  to  the  pew. 

By  the  general  law,  and  of  common  right,  all 
pews  belong  to  the  parishioners  at  large  for  their 
use  and  accommodafion ;  but  the  distribution  of 
seats  among  them  rests  with  the  ordinary; — ^the 
churchwardens  are  the  officers  of  the  ordinary  ; — 
they  are  to  place  the  parishioners  according  to 
their  rank  and  station ;  but  they  are  subject  to 
the  controul  of  the  ordinary  if  any  complaint  should 
be  made  against  them. 

The  vestry,  as  such,  has  no  authority  whatever 
en  the  subject ;— the  churchwardens  are  not  bound 
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3»4  ,C)AAi&9.  9igr«n»H?«B»  jw  TJiu& 

1811.  (|)|  jfoDoYiii  ikam  4|fwtiftn9 ;  »l  tt»«  s^we  time*  tliA 
Term.  ^^^^  ^"»  i^^tPft  of  the  ye^t];)(  ought  to  b^ve 
weight  vii'itk  thenn. 

The  general  right  then  being  in  the  parisb,  aQ4 
tht  ordinary  ;*i-afty.partici^  pights  in.  derogation 
of  these  aie  strictijfuris  ; — it  is  i\it  policy  of  the  h^y^ 
that  few  of  these  exclusive  irigHlts  should  e^ist^  be*. 
eauee  it  is  the  ol^ct  of  the  \^yif  tjl^at  all  ^^e  inb^ 
bitants  should  be  acconaoiodated ;  ^nd  it  ia  for  Ui#> 
genentl  convenieiMe  of  th/e^  parish^  that  (be  ocfDiin 
pation  of  pews,  should  be  altered  firooi  tiine  to  t|iQe> 
according  to  circumstances. 

A  possessory  right  is  not  good  agai^$t  ^e 
churchwardens  and  the  ordinary^ — they  nn^y  dlis- 
pkce^  aad  make  new  arrangements;  but  tjiey 
eugbt  Boi)  without  cause  to  displace  persoqja  i^ 
pOBSeteion ;  if  they  do,  the  ovdinuy  WQuljd  feia^ 
•tate  them  ;-^the  pesfiesaion  tbevefore  will  he.ve  its 
weigbt,-*the  ordinary  would  give  a  person  in  po^. 
session  casterif  paribus  the  preference  over  a  mere 
stranger. 

A  possessory  right  is  sufficient  to  maintaia  a  suit 
against  a  mere  disturber ; — the  fa^t  of  possession 
implies  either  the  actual  or  virtual  authority  of 
those  having  power  to  place.  The  disturber  m^ 
shew  (bat  he  has  been  placed  there  by  this  au-* 
thority, — or  must  justify  his  disturbance  by  Sihew^ 
iog  a  paramount  right, — a  right  paramount  to  tbs 
ordinary  itself;  namely,  ^  faculty  by  which  tb^ 
4NHlinary  has  parted  with  the  right :  or  if  \\\^^  \m 
no  proof  of  a  faculty >_there  may  he  proof  ^f  pnir 
seription,  and  suoh  immemoriai  usage  as  prsfjoines 
the  grant  of  a  fii£uJty» 
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the  facts   must  not  be  left  equivocal, — anfl  <hfe^       Th-fn. 


tnu^t  l>e  ^«dh  as  we  not  'inconeifTteRt  ifMh  Xhe  ge- 
neral t*l^ht. 

fe  the  J»f*<  pluce,  it  is  ^edessirty  t6  -shew  tTiaJt    Bwtobtit. 
iftse  and  ^cctifMrtidn  df  >the's«at  litfs  b^m  Yh)m  ^ime 
itttm^ftlltfrtal  ttp'|)iiAert»nt16  a  teeVtain  mfesmiage,-- 
'ftot'to  la«d8,_the  rtrdinspryilself  <^anfr^-gf€Wt-a«fetft 
li*ppttH^Tiat)t  tolAndb. 

^SeccMilh/,  ft  mtist'be  *^bleWn,  Iha^'if  iatry-adta  hftVe 
4)e^!i  ^Omi  by  tht  »i*rt)a^bita*it8  •«€  suifti  -meteflttge,*^ 
(b^y  fMaffifaiMd  arfd  u{ihell[4be  ri^ht.  M  tfll  eWrk^, 
if  tftiy  rcip^irs  likve  tfeen  ¥equ?refl  tvilh*n  lAfiettiovy,^ 
it  mu^tbieprorved  i that  they  have  h^ih  Wtfck  »t  Yite 
^€h^*5hefe  »<tf  'the  ^a¥ty  %Wling  up  Wie  ^p^escrljitive 
>lght.     The  onus  end  betiefeciom  Jirfe  ditppcmefd  to 
'feo  'tog«her,-^hfterfe  •bccii'pteLhtfy  does  »n</l  ppovfe  »«he 
rtghft What  migiht^elhte  ^fftcl^f  Yery  'Iwig  oc- 
cupancy;— where  no  repairs  haw^eetitiiec^ssaVy, 
i'Vm  n6t  ^a^d'tffiiba  nOW  t^^c^  ;-:{t  fe  a  common 
CTrot  to  *uppdse  'tfcat  by  *mere  oetMpancJy,  ^ens 
beetrme  flffneited  to  particttHir  houfses;  *Jft  cooritt^y 
parishes  the  MniEe  fa^Milles  ocdtfpy^thesiTMetpG^tfs 
ifdr  a  \M^  titne  ;  bdtl  a|ip!n^end  (hey  stitl  belong 
td  the  ^arMi  *^t  ]aif^;^tf,  feiiytreVer,  it  ^kiiheftm 
<hli't die  1n1f«ftiiW(ftti  of  la'pki'tlemldr  "hon^e^hitve  !rt- 

fpait&A,  that  ^kttt  esMUish^s  HIM  the  bm^then  «ad 

b^n^iU^i^gone  together; And* is  iT^onsi^teift  ^vtih 
*the  tight  of  "^  ifM^tish  ^({fl  to  'daimihe  beitefit^ 
md  is  evitteiide  of  «lfe  'titinfeiMtton  *f  Ihe  ^e\r;^ 
<thw  thb  «fitfdftn  «iid  ^xehisivts  jio^esiiddn  ^  tke 
ihhfibitaoto  ^  k  ^pflfttijukr  niMi^tragb  codHeMed 
-Mfcith6(bQfllmiic€  MalieHAs!  the 
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seat^  is  evidence  sufficient  to  establish  a  prescrip- 
tive title. 

To  apply  these  principles  to  the  present  case^ — 
Mr.  Pettman  sets  np  no  preseriptive  right,— his 
grandfather  first  sate  there  in  1789,  and  continued 
in  the  occupation  of  it  till  his  grandson  succeeded 
him^— this  would  be  no  good  title  against  the 
churchwardens  and  the  ordinary  if  they  thought 
proper  to  remove  him.  It  appears  that  a  vestry 
was  held  soon  after  the  dispute  between  the  parties 
in  this  suit^ — at  which  it  was  decided  by  a  majority 
of  ten  to  two  votes^  that  Mr.  Pettman  was  to  have 
possession  of  the  pew,  and  the  churchwardens  were 
directed  to  put  a  lock  upon  it.  This  is  strong  against 
the  statement  that  general  reputation  was  in  favour 
of  the  right  of  Mr.  Bridger.  Mr.  Bridger  did  not 
bring  an  action  to  support  his  prescriptive  rights 
but  on  his  own  authority  took  off  the  lock^  and  re- 
sumed possession. 

The  vote  of  the  vestry  is  of  itself  of  no  authority 
as  to  the  question  of  right ;  but  it  marks  the  opi- 
nion of  the  parish,  that  Mr.  Pettman  was  entitled 
in  opposition  to  any  common  intruder. 

Mr.  Bridger  does  not  set  up  that  Mr.  Pettman  is 
an  improper  person  to  occupy  the  seat,— or  that 
the  pew  is  necessary  for  his  own  accommodation, 
(for  be  has  another  pew  in  the  church  sufficiently 
large  for  the  occupation  of  himself  and  his  family,) 
—the  parish  is  increasing,— and  pews  are  wanted 
for  the  use  of  the  parishioners.  Mr.  Pettman  very 
properly  offered  to  give  up  this  pew  to  the  dispo- 
sal of  the  parish ;— this  proposal  was  rejected  by 
Mr.  Bridger,  who  stands  on  his  paramount  rights— 
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and  the  qaestion  now  i»  at  issue  on  this  right  be- 
tween Mr.  Bridger/  and  the  parish  at  large^  as  to 
their  accommodation. 

Now^  though  these  considerations  cannot  weigh 
at  all  supposing  Mr.  Bridger  can  make  out  his 
rights  yetj  still  they  have  some  weight  in  ascer- 
taining the  burthen  of  proof  which  is  imposed  upon 
the  parties. 

Mr.  Bridger  pleads^  that  two  pews^  the  one  he 
sits  in>  and  the  one  adjoining  to  it^  which  is  the 
pew  in  question^  have  been  time  immemorial  an- 
nexed to  his  house^  Eastry  Court.  I  thinks  ac- 
cording to  the  practice  of  these  Courts^  the  aver- 
ment is  sufficient;  it  must  be  considered  as  includ- 
ing the  averment^  that  the  pew  had  been  used, — 
oecupied,--«and  repaired^ — ^from  time  immemorial. 

The  right  is  put  in  this  shape :—"  the  two  pews 
appertain  to  the  mansion  for  the  use  of  the  family^ 
— ^tbeir  tenants^ — and  servants ; — the  family  always 
sate  in  one,.^the  tenants  and  servants  in  the  other^ 
being  the  pew  in  question/* 

But  for  the  last  twenty  years,  the  servants  have 
not  sat  in  the  pew ; — nor,  indeed,  have  they  ever 
sat  in  it ; — from  the  time  of  building  this  pew, 
they  have  occupied  a  pew  in  another  part  of  the 
church. 

How  stands  the  case  as  to  tenants  ?  No  tenant 
of  the  house  has  sat  in  it  for  the  last  twenty  years. 
Mr.  Pettman  was  tenant  of  part  of  the  land,  but 
not  of  the  house, — a  prescription  for  a  seat  as  an- 
nexed to  a  messuage,  for  the  use  of  the  tenants  of 
lands  belonging  to  the  proprietors  of  that  mes- 
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flMgey^'wmiU  lie  a  Imd  ppescription  ;*^  can  otAy 
ht  gooA  for  the  inhabilBtits  of  .a  messuage  :-p^if  it 
could  be  extended  to  tenants  rof  the  kinds^'^-mere 
land  migirt  he  beid  by  the  isrinbitafits  ijf  anodier 
pariftli,  and  the  pew  would  then  be  for  the  ase  ti 
perrons  not  dweiliag  ta  tiie  fkaiisfa^  wUcb  'wouki  b^ 
contrary  to  law. 

The  pew^  therefore^  has  been  occupied  tar  thi^ 
last  twenty  years  by  iptasDns  who  were  not  inha- 
Uteiyts  of  this  mesgaa^,  asvd  who  aa  mere  tenants 
of  lands  beiboging  to  the  owner  of  ibe  laessuage, 
<mild  support  na  personal  right;  and  this  &ct 
BlaM  would  be  ireariy,  if  not  quite^  cbodusifa 
againrt  the  vrght  daimed  ;*^t  is^  Aioweter^  anne- 
t^e^sary  for  the  Coart  to  decide  bn  this  potat  sim^- 
ply^  fm  the  history  idisdesed  sa  the  evideace  must 
te  4nLaMNaed^--a»d  in  ^asHnining  ot^  AeiGoart  must 
Irei^p  4n  fmiupd  tiiat  «be  i-bairthea  fcrf  pvoof  rests  wjAk 
9tk.  ferfdger^  and  thM  prM>f  of  nMfe  occvpancy 
•wifboift  mamtafning^anid  repairifig,  is  4n«affioieat. 

It  appears  from  the  evidence  of  the  oldest  per- 
mwm,  'that  this  pew  was  'btfilt  'near  sixty  years  ago ; 
pn^foas  to  that  time^  tbeve  tstood  tqi  Ibe  ;site  af  the 
iwoipews^  'one  ilarge  pfm,  and  asmaM  ;slip;— the 
anansioa  was  :then  divided  iato  trwo  tenements^  wMt 
a  hall  common  to  both  ; — the  mansion  and  estate 
iwere  liakl  under  lease,  'bytbe  fiacg(rave  famiiy^fffom 
4he  see  <of  Canterbuny.  Mr.  fiaa*grave-  occupied 
^ene  temement  <of  ftke  mansiali^-^Mr.  Suyeit  die 
•dther  ;.^^Uhe  4wo  families  ocoupred  ^he  ki^e  pew 
Hogetber^w^tbe  aer^ants  «ate  in  die<>pen«lip. 
'Wow  >what  IS  tbcfne4:o<8bew  Ibat  this  davge  »pcwr 
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ifras  annexed  to  the  mansion  ?  there  is  mere  oc-  ^}f^\* 
cnpancy^  bvt  no  attempt  to  prove  any  maintaining  Term. 
or  repairing  at  that  time. 

Some  time  between  1750  and  1756  an  altera- 
tion was  made^  the  large  seat  and  slip  were  con-* 
verted  into  their  present  form^  t.  e.  two  seats  of 
nearly  equal  size ; — Mr.  Bargrave  had  one  seat^ — 
Mr.  Sayer  the  other^ — ^and  the  maid  servants  were 
placed  in  a  different  part  of  the  church.  This 
was  a  material  alteration^_a  considerable  expence 
was  incurred^-..-and  this^  in  truths  must  be  consi- 
dered as  the  building  of  the  present  seat ; — ^has  it 
been  attempted  to  be  proved  that  this  ivas  done  at 
the  expence  of  Mr.  Bargrave  ?— not  only  the  pre- 
sumption of  law^  but  the  strong  probability  of  fact 
is^  that  it  was  done  by  the  parish.  Just  before  the 
alteration  was  made^  a  Mrs.  Lawson  left  a  sum  of 
money  to  the  parish  to  repair  and  beautify  the 
church.  Many  alterations  were  made^ — Mr.  Bar- 
gravels  pew  and  slip  were  altered  at  the  same  time^ 
and  four  new  pews  were  made ; — they  were  uniform 
in  appearance,  and  painted  alike. 

Now,  though  it  is  possible  that  Mr.  Bargrave 
notwithstanding  these  circumstances,  may  have 
done  this  at  his  own  expence,  yet  being  done  at 
the  same  time,  and  in  the  same  manner,  and  like 
the  opposite  pews,  the  probability  is,  that  it  was 
all  done  by  the  parish. 

I(  this  building  was  done  by  the  parish,  there 
must  be  a  complete  end  of  the  question,*— it  would 
be  a  cession  of  the  pew  to  the  parish,  unless  some 
express  agreement  to  the  contrary  could  foe  shewn^ 
-—there  is  no  proof  that  it  was  done  by  Mr.  Bar* 

T0£.  I.  z 


VfetrfMAX 

0* 


SSHfc  CAHB8  onEft«rwra<  w  yb 

i^ik  giave,-.Hi»i^  th«'  Mntrajpyi,  there  are  several  witaetief 
'j^f^  who  say  thai  iWy  believe  id  was  doiie  Hy  tlud>  pariiilH 
or  with  Mrs.  Lawson's  money^-r-th^re  aii#  noae 
who  veaMire  on  a  ooDtirary  befief.-^o  MmU  the 
<weig;lili  ofievideDo^is  against  Mr.  B^giave^  thoii^ 
the  bm^hen  of  pcoof  Ues  oi^  Ihiq. 

The  paw9.  have  been  skice  repaiied  ;  aniktAie  b^ 
fief  of  thr.  wknetses  k^  UnJt  the  vepawiiig  wa»  alM 
done  by  the*  parish ;— and  il  i»  the  roope  probably 
baoai|8a  one*  or  two.  pewa  to.  which  the  occvpien 
bad>  an  exohieive  night,  were  nob  paiAtod. 

Mr^  Sayeir  waa  guccteded  by  Mr.  ReyaoMs^  who 
manried  hie  daughter^  and)  \Hho  of  coui»se  oontitiaed 
to  occupy  the  aeat;^i«i'  k78^  Wt,  ReynohiB^  gave 
nf  the  houca^anc)  flu'ms  aadi  quitted  the  pariA;— 
another  very  material  qipeumstanee  ttien  ocemrred^, 
— a.  pari  o(  the  maiiaion  wa»  polfed  dtown^  and'  the 
two  tenetnente'  were  nailed^  perhaps*  restoicd 
iato  one. 

In  >78«l  portions  o£  (he  laadb  were  fet  to  dW* 
ferent  tenants;,  and;  among  the  rest^  to-  Pettanaa-; 
but  80  far  from  this  notion*  thftt  the  pew  was  fbr 
the  use  of  the  tenants  of  th^lands;--**aofone*of  these 
tenant^  a4  that  time  sate  in  it;  af^  PeMman'sr  siilsttg 
in  the  pem  neit-her  commenced' nor  ended*  witft^  hit 
being  auch  tenant. 

It  waa  in  17B8  or  1^99  that  Pfettman-  9fat  sate 
in  the  pew ;  there  i^as  then-  a  gtnereb  alteralion, 
andi  npw.  Mrangement  of'  the  ch9roh> — the  parish 
waa  increasing  in  inhabitanta,  and  inany  pews  wiew 
akened^andr  divided  so  as  to^  accommodate  a  greater 
nimibap  of  parsoHs,  Seveml  of  the  witnimea  sleta, 
tktttitiwaa  leib  to  the  ohurohwardena (aspr^i^eriy 
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it  should  be)  to  seat  the  inhabitants.  Mr.  Hadden 
and  Mr.  Pettman  were  the  churchwardens^  and 
BOW  it  was  that  for  the  first'  time  Mr.  Pettman 
was  put  into  possession  of  this  pew.  Mr.  Hadden 
deposes,  and  so  do  others^  that  he  was  pliaced 
there  by  the  aathority  of  the  churchwardens  as  a 
nitttler  of  ri^ht.  Mr.  Bar^rave  suggests  that  it 
was  as  matter  of  sufferance^  Or  as  his  tenant ; — this 
suggestion'  is  not  very  consistent  with  itself,  for  if 
h<i  was  entitled  as  tenant^  permission  would  hot 
have  been  necesssary.  I  have  already  said^  that  aa 
tenant  of  the  land,  he  couW-  have  no  right ; — ^but  if 
Mr.  Bargrave  had  intended  to  have  retained  his 
right,  supposing  him  to  have  had  any^  surely,  he 
would  haVe  taken  care  to  have  recorded  in  some 
way  thai  this  was  rtiere  sufferance ; — that  Pettman 
was  only  to  sit  there  so  long  as  he  continued  his 
tenant; — or  during  his  pleasure  ; — some  written-  ac- 
knowledgment from  the  churchwardens, — some  en- 
try in  the  parish  books, — some  resolution  of  vestry, 
would  have  been  required. 

Mr.  Bargrave,  however,  soon  after  lined,  and 
piit  cushions  into,  both  pews,_and  this  is  the  great 
fiict  relied  upon  to  prove  repairs,  and  the  only  ap- 
pearance of  any  ;-^I  do  not  consider  this  as  re- 
pairs, but  as  mere  ornament ;  it  proves  nothing  for 
this  reason,  that  it  is  in  no  degree  inconsistent  with 
the  fact  of  the  pews  belonging  to  the  parish.  Lin- 
ing and  cushioning  are  not*usuaIIy  done  by  the 
parish, — these  are  things  which  each  individual  does 
fdi*  his  own  cohventenoe  and  coitifort.  The  use  Mr. 
Bargrare  made  of  Pettmcin's  pew  is  accounted  for, 
— he  had  occasionally  many  visitors  at  his  house, 
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and  when  his  own  pew  overflowed,  some  of  Ihera 
went  into  his  neighbour's  pew, — this  is  an  usual  ac- 
commodation in  all  churches.  Mr.  Pettman  being 
his  tenant,  would  of  course  admit  his  visitors, — and 
Mr.  Bargrave  choosing,  as  he  said,  '^that  his  friends 
should  be  as  well  seated  as  .himself/'  lined,  and  put 
cushions  into  Pettman's  pew,  who  being  his  te- 
nant would  have  no  objection  to  this  measure. 

But  this  circumstance,  thus  accounted  for,  the 
only  one,  and  in  opposition  to  all  the  other  fiicts  in 
the  case,  does  not  appear  to  amount  to  repairs, — to 
be  any  act  of  ownership, — or  any  proof  that  the 
burthen  of  this  pew  lay  on  the  owner  of  Eastry 
Court,  and  not  on  the  parish. 

Pettman  continued  in  the  occupation  of  the  pew 
till  his  death,  though  he  ceased  to  be  Bargrave's 
tenant  three  years  before  that  event. 

It  has  been  said  that  this  was  sufferance.  Mr. 
Bargrave  might  so  consider  it,-~he  might  suppose 
that  he  had  the  right  to  the  pew.  But  did  Mr. 
Pettman  acknowledge  it  as  sufferance  so  as  in  any 
manner  to  bind  himself,  or  to  deprive  the  parish  of 
this  pew?  Quite  the  reverse.  Pettman's  family 
considered  that  he  had  the  possessory  rights  and 
therefore  attempted  to  continue  the  possession  after 
his  death, — and  the  parish  upon  hearing  the  state- 
ments, and  the  whole  question,  decided  by  a 
majority  of  ten  to  two  that  Pettman's  notion  was 
right,  and  that  Mr.  Bridger  was  not  entitled  to  the 
pew. 

Upon  the  whole,  I  am  of  opinion  that  Mr. 
Bridger  has  not  proved  this  seat  to  be  legally  an- 
nexed to  his  mansion. 
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Considering  also  that  this  right  is  claimed  after 
a  dispossession  of  twenty  years^— that  it  is  a  spe- 
cial right  set  up  in  derogation  of  the  general  prin- 
ciple and  policy  of  the  law,— that  the  pew  was  not 
wanted  for  the  accommodation  of  Mr.  Bridger's 
family,— that  it  was  wanted  by  the  parish— that  this 
right  was  set  up  in  opposition  to  the  opinion  of  his 
fellow  parishioners,— that  it  was  enforced  by  taking 
off  the  lock,  and  placing  his  livery  servants  in  the 
pew, — ^that  he 'refused  to  accede  to  any  proposals  of 
accommodation  that  were  made  to  him, — btft  stood 
and  insisted  upon  his  extreme  rights; — while  Mr. 
Pettman  being  thus  ejected  has  contested  the  rights 
not  so  much  for  his  own  benefit,  or  for  the  sake  of 
triumph,  as  for  the  accommodation  of  the  parish, — 
I  think  the  Court  is  bound  to  condemn  Mr.  Bridger 
in  the  costs. 

In  doing  this^  however,  the  Court  means  to  throw 
no  imputation  on  Mr.  Bridger's  conduct; — it  is 
probable  that  he  was  strongly  impressed  with  an 
opinion  that  he  had  the  exclusive  right  to  the  pew ; 
— but  having  asserted  that  right,  and  failed  to  estab- 
lish it, — ^the  expence  must  fall  upon  him, — and  not 
upon  the  party  who  was  disturbed  in  his  possession 
and  compelled  to  resort  to  the  protection  of  the  law. 

The  Court  monishes  Mr.  Bridger  to  refrain  in 
future  from  disturbing  Mr.  Pettman  and  his  family 
in  the  possession  of  the  pew  in  question,  and  con- 
demns Mr.  Bridger  in  the  costs  of  the  suit. 


1811. 

Michaelmas 

Term. 

Pettman 

r. 
Bridgkr. 
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Stride  v.  Cooper. 


point  of  date  X  HE  deceased  was  WiHiam  Dredge,  originally  a 
established^  shoemaker^  but  who  in  his  lalter  days  kept  a  garden, 
tilTn  of  the  first  ^^d  sold  the  produce  of  it;— he  resided  in  the  New 
promi"^        Forest,  and  died  there  on  the  lOth  of  April,  1810, 

leaving  two  relations,  the  one  Rebecca  Cooper 
spinster,  a  second  cousin,  the  other  Mary  Stride  a 
widow,  his  first  cousin.  The  former  lived  with  him 
several  years  immediately  preceding  his  death,  as  his 
housekeeper.  The  latter  was  a  cripple,  and  re- 
sided at  some  distance ;  and  on  that  account,  as  it 
appeared  from  the  evidence,  was  not  in  the  habits 
of  any  great  intimacy  with  him;  but  there  was 
proof  sufficient  that  he  entertained  a  very  affec<- 
tionate  regard  towards  her. 

Two  wills  were  before  the  Court.  The  one 
dated  Feb.  7,  1601,  entirely  in  the  handwriting  of 
the  deceased,  and  attested  by  three  witnesses,  in 
which,  after  leaving  a  legacy  of  10/.  to  Mary 
Stride,  and  his  wearing  apparel  to  Robert  Cooper, 
he  bequeathed  all  the  rest  and  residue  of  his  pro^ 
perty  to  Rebecca  Cooper.  This  will  was  found  in 
an  envelope  with  the  following  endorsement: — 
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*"  Win.  Dredge's  ^H,  ditted  Feb.  7,  4801/'    Tlie     ^'  , 
paper  of  this  envelope  appeared  from  the  wmter      Term. 


Ttfiafk  to  Imve  been  tMde  in  1906.    The  factum  of 
<this  niiAtHiivent  was  not  disputed. 

The  o*her  will  bore  date  on  the  8th  of  July,  Co«*«fe* 
1803;  by  this  tie  gave  a  legacy  of  10/.  to  flebeooa 
Cooper,  M/.  to  anoliieir  move  distant  relation,  and 
the  vi^hole  of  the  rest  an 4^  residue  ^  his  property  to 
Mrs.  Stride,  vrho  w«is  also  joint  executor  with  ber 
busband. — The  Akctam  of  this  pamper  tms  also  most 
fally  proved  ;~it  was  not,  indeed,  in  the  deceased's 
own  handwriting,  for  on  this  occasion  he  had  bad 
TCOoarse  to  Mr.  Strickland,  a  solicitor,  of  Fordrn^** 
bridge,  who  depooed  most  fiilly  to  the  instructions 
of  the  deceased,  to  his  execution  of  them,  and  his 
cotnpkte  capacity;  and  he  was  confirmed  in  his 
deposition  by  the  other  two  attesting^  witnesses. 

In  the  atiegation  offered  in  opposition  to  this 
latter  instrament,  neither  fraud  nor  incapacity  we^e 
suggested ;— bat  tlie  -cMe  set  up  Wds  the  revival  of 
the  first  will  in  such  a  manner  as  to  revoke  the 
second,  and  this  by  no  forfiial  act  of  republication, 
hfdX  by  circafattattces  taken  together,  and  amount^ 
ing  as  it  was  contended  to  a  republication. 

Swabey  and  Adams  for  Mrs.  Cooper, 

Contended  tliat  the  facts  proved  in  the  case 
asioantftd  (o  a  Jegal  republication  of  the  will  of 
Feb.  1801. 

Jennet  and  Pkiliimorefbr  Mri.  Stride,  conir^. 

m 

Judgment. 
Sir  John  Nicholl. 

No  Ibroial  act  of  republication  is  proved ;  bat 
a  oottectiaii  «f  drcaaMtances  is  takta  together. 
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1811.       which  have  been  argued  to  amount  in  substance  to 

Term,  ^  republication. 
^^'^^^^^^  I  will  not  venture  to  lay  down  decidedly,  that  no 
^^'^^  act  short  of  a  direct  and  formal  republication  would 
Cooper,  be  sufficient  to  revive  a  former,  and  revoke  a  latter 
will,  both  instruments  remaining  perfect;  but  it 
certainly  would  require  either  a  second  publica- 
tion, or  very  unequivocal  circumstances.  The 
animus  revocandi  must  be  very  clearly  established, 
otherwise  the  last  dated  will  uncancelled  must  re- 
main in  force ;— -the  presumption  of  law  is  decidedly 
in  its  favour; — it  has  been  pressed  upon  the  Court 
that  slight  circumstances  will  amount  to  a  republica- 
tion but  the  authority  relied  upon  for  this  asser- 
tion, by  no  means  bears  it  out  (a).  Wentworth 
says,  that  ''  if  the  testator  is  speechless,  his  act 
shall  supply  the  words  of  republication.;''  but  still 
a  clear  act  of  republication  is  required,  and  this  is 
put  in  an  extreme  case,  and  in  my  mind  it  goes  a 
great  way  to  shew  that  there  must  be  some  direct 
and  unequivocal  act. 

In  the  present  case,  the  circumstances  are  these: 
—first,  an  endorsement  on  the  envelope  of  the  will 

(a)  If  a  man  having  made  a  former  will,  do  make  a  later, 
which  is  more  than  a  bare  reTocation ;  yet,  if  afterwards,  lying 
upon  his  death-bed  and  speechless,  both  these  wills  be  deliTered 
Into  his  hand,  and  he  required  to  deliTer  to  one  of  his  friends 
about  him  that  will  which  he  would  have  to  stand,  and  to  keep 
in  his  hand  the  other,  and  he  thereupon  deliTereth  to  the  mi- 
nister, or  other  his  neighbours,  the  first  made  will,  retaining  in 
his  hand  the  later,  as  was  done  in  the  time  of  Edward  the 
Third ;  here  the  former  will,  though  made  void  many  years 
before  by  the  later,  is  reTiTed,  and  shall  stand  as  the  party's 

will.— Wentworth's  Office  and  Duty  ofExeciUor$j  ch.  1.  p.  3d. 
2 
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of  180l,_in  these  words,  "  Wm.  Dredge's  will,      ^wi. 
dated  Feb.  7,  1801."     The  paper  of  this  envelope      jwSf 


Striob 

V. 


is  proved  from  the  water  mark  to  have  been  made 
in  1806. 

This  is  only  pleaded  as  a  recognition ;  they  do  Coopm. 
not  venture  to  assert  this,  of  itself,  to  be  a  republica- 
tion. Now  this  endorsement  is  perfectly  equivocal; 
— ^he  had  made  two  wjMs,  one  in  Feb.  1801,  the 
other  in  July  1803;— this  only  describes  which  of 
the  two  wills  is  contained  in  this  envelope,  and 
might  be  only  to  distinguish  it  from  other  papers. 
It  would  not  have  been  inconsistent  if  he  should 
have  made  a  similar  endorsement  on  the  will  of 
1803. 

It  is  asked  why  he  should  preserve  this  will,  and 
put  it  in  an  envelope  in  1806  ?  It  is  not  necessary 
that  the  Court  should  be  able  to  answer  this  ques- 
tion;~wills  are  ambulatory  till  the  death  of  the 
testator,— he  had  two  by  him, — he  might  preserve 
both,  that  in  case  Mrs.  Stride  should  die,  or  in 
some  other  contingency,  he  might  choose  to  re- 
vive this,  and  destroy  or  revoke  the  other,  but  he 
has  not  doneit;*-or  it. might  be  to  deceive  Mrs. 
Cooper,  who  was  living  in  the  house  with  him,  if 
she  should  happen  to  get  access  to  it,  and  induce 
a  belief  in  her  mind  that  she  was  to  be  the  person 
benefited  at  his  death. 

The  same  observation  applies  to  the  next  cir- 
cumstance, viz.  that  he  consulted  with  an  attorney, 
Mr.  Woody  ear,  whether  this  instrument  would  be 
valid ; — but  there  is  no  act  of  republication  stated, 
and  he  merely  took  advice  as  to  a  particular  point ; 
and  the  evidence  is  open  to  the  observation,  either 
that  the  deceased  deceived  the  witness  intentionally. 
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iBii.  or  that  Hie  wkness  must  hare  deposed  rnaccuftitely ; 
Yernu  fw*  the  deceased  mustkave  known^  at  least  tht  Court 
must  pfesume  that  be  knew^  that  it  vwb  not  his  last 


^'^  will;— he  might  have  had  some  hesitation  in  hm 
Cooper,  mind  as  to  :idiich  will  he  should  adhere  tt),— or  he 
mijfht  have  it  in  contemplation  to  set  up  the  finrt 
will  agftin,  by  some  future  act,—- by  destroying  that 
of  1803,  Of  upon  some  event  or  contingettcy, — he 
might  also  have  his  reasons  for  holding  o«t  ftilse 
colours  to  Mr.  Woodyear;  at  most  he  was  only 
consulting  Mr.  Woodyear,  and  not  intending  a  re- 
publication. 

Tliis  is  not  sufficient  to  revoke  a  later  vriH  re- 
gularly executed,  and  attested. 

The  only  remaining  circumstance  to  be  con- 
sidered, is  the  affection  of  the  deceased  for  Mrs. 
Cooper,  and  his  declarations  that  she  ifould  be  be- 
Tiefited  by  his  dead). 

Now  circumstances  of  this  kind,  though  of  tame 
weight  in  an  inquiry  into  the  factum  of  a  will,  yet 
weigh  nothing  as  amounting  to  the  revocatiott  of 
an  uncancelled  will,  the  factum  of  which  cannot 
be  impeached. 

If,  therefore,  this  evidence  Iwid  been  unopposed, 
it  would  have  been  insufficient  to  have  revoked  a 
.  latter,  and  set  up  a  former  will  ;-4}at  there  is,  on 
the  other  side,  evidence  of  a  recognition  of  the  will 
of  1803,— of  affection  for  Mrs.  Stride,— of  declara- 
tions in  her  favour,— and  on  the  other  hand,  of  dis^ 
affection  towards  Rebecca  Cooper^  und  aiso  of  a 
wish  that  she  should  not  know  bow  be  ifitended  to 
dispose  of  his  property,  which  does  away  Uie  whole 
inflect  of  the  circumstances  (in  Uie  absence  of  any* 
formal  act  of  republication)  by  \fhicfa  it  baa  bten 
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attempted  to  set  :Qp'<^  former  and  revoke  ^e 
latter  will. 

On  the  whole^  the  will  of  1803  is  fully  proved ; 
lis  effect  is  to  wvoke  the  preceding  will ;  and  ac- 
cordingly I  proQOUiice  Sot  (lie  wiM  ef  1808. 


Triniiy 
Term. 


STfLlf»E 


The  costs  being  prayed  agamst  the  party  setting 
np  the  will  of  1801.      ' 

Per  Cttriam.  The  parties  have  been  misled  by 
the  conduct  of  the  deceased;   I  shall  give  no  costs. 


HoLLWAY  V.  Clarke. 

JuOfiMEKT. 

Sir  Johv  Nicholl. 

Henry  Clarke  died  on  the  S4th  of  November, 
1810 ;— he  made  his  wiU  on  the  15t)i  of  April,  1807, 
by  which  he  gave  his  real  and  personal  estates  to 
Jiis  executors  in  trust  to  sell  the  whole,  and  after  the 
payment  of  his  debts^  and  funeral  expences,  to 
Qpply  tiie  remainder  to  the  maintenance  and  edu- 
cation of  his  son  and  two  daughters;  the  whole 
then  to  be  divided  between  them  with  survivorship ; 
but  if  they  ell  died  before  twenty-one,  or  without 
issue,  he  then  bequeathed  over  his  property  to  be 
divided  between  three  cousins. 


Michaelmm 

Term. 

Nov.  20. 

Marriage  and 
the  birth  of  a 
child,  prc- 
•nmptive  re- 
vocation of  a 
will  made  by  a 
widower,  and 
in  favour  of 
children  of  a 
former  niar- 
riage. 
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The  deceased  v^as  a  widower  at  the  time  this 
will  was  made.  He  afterwards  married^  viz.  in 
June  1808^  and  had  issue  one  child^  who  is  now 
living.  He  received  a  marriage  portion  with  his 
wife ;  but  there  was  no  settlement^  or  other  provi^ 
sion^  for  her  and  her  issue. 

These  facts  are  not  controverted ;  there  can  be 
no  doubt^  therefore^  that  prima  facie  this  will  is 
revoked  ; — ^the  law  is  so  clear  on  this  pointy  that  it 
is  unnecessary  to  discuss  the  history  and  progress 
of  it ;  it  is  sufficient  to  state  that  it  has  been  held 
in  a  series  of  cases  for  upwards  of  a  century  that 
marriage^  and  the  birth  of  a  child^  operate  as  the 
presumptive  revocation  of  a  will ;  and  upon  this 
principle,  that  there  has  been  such,  a  complete  al- 
teration in  the  deceased's  circumstances^  such  new 
obligations  and  duties  have  been  contracted^  that  a 
departure  of  intention  must  be  presumed.  The  par- 
ticular circumstance  of  the  deceased's  having  been  a 
widower^  does  not  seem  to  break  in  upon  the  prin- 
ciple;— the  change  of  circumstances  is  the  new  ob- 
ligation he  has  contracted  by  having  a  new  wife, 
and  new  issue.  Indeed,  several  cases  have  occurred 
in  this  Court,  in  which  this  circumstance  has  been 
held  to  make  no  difference.  In  Emmerson  v.  Bos- 
viUe(a),  the  testator  was  a  widower,  though  the 
particular  point  made  was,  whether  the  subsequent 
death  of  the  child  born  in  the  second  marriage,  did 
not  set  up  the  will  again.  The  Court  held  that  it 
did  not, — though  it  was  admitted  that  the  presump- 
tion against  the  will  would  have  been  rebutted  by 


(a)  See  the  next  caie. 


HOLLWAT 
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circumstances,  or  declarations  indicating  an  inten-  -^^^^*; 
tion  that  the  will  should  operate, — as  was  the  case  Term. 
in  Thompson  formerly  Myall  v.  Sheppard  and 
Duffield{d);  but  there  is  no  case  in  which  the 
Court  has  held  a  revival  from  the  circumstance  of  Cla&u^ 
the  death  of  either  of  the  parties  in  whose  favour 
the  law  had  presumed  a  revocation. 

A  presumptive  revocation  may  be  repelled  by 
circumstances;  but  then  the  circumstances  to  repel 
must  be  clear  and  unequivocal,  and  shewing  that 
the  deceased  adhered  to,  or  revived,  the  will ; — there 
must  be  some  act,— or  at  least  some  declaration 
clearly  referring  (after  the  change  of  circumstances) 
to  the  will  as  an  existing  will,  intended  to  operate. 

In  this  case,  it  is  stated,  that  the  deceased  left 
real  property  to  the  value  of  13^000/^  &nd  personal 
property  to  the  amount  of  12,000/. ;— that  he  left 
specialty  debts  to  the  amount  of  8,300/.  and  simple 
contract  debts  to  the  amount  of  nearly  14,000/. 
making  together  upwards  of  22,000/.;  so  that  unless 
the  real  estates  are  charged  with  the  debts,  there 
will  be  a  deficiency  of  nearly  10,000/.  jn  the  pay-^ 
ment  of  the  debts ;  and,  finally,  that  the  wife  will 
be  provided  for,  by  being  entitled  to  her  dower.     . 

Now  that  circumstances  of  this  description  are  to 
repel  the  presumption,  I  can  find  no  precedent. 

It  must  be  shewn  by  some  act  or  declaration, 
that  he  considered  the  will  as  an  operative  will. 

The  insolvency  of  his  personal  estate  would,  at 
the  utmost,  leave  the  matter  to  mere  conjecture ; — 
he  might  not  be  aware  of  the  state  of  his  circum- 

(a)  Thompson  formerly  Mt/dll  r.  Sheppard  and  Duffieldp 
Prerog.  Trinity  Term,  1782. 
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Mickaelmmt 
Tertmr 

CLAKKBfc 


stances^— he  iiMght  not  have  adtnitted  all  ihese  de« 
mands^^-^he  miglit  not  have  ce^sidered  them  a» 
Br^nt)  or  he  might  choose  that  his  real  estate* 
should  Airt  be  cha^^d  with  them ;  tliere  would  be 
no  end  of  such  con^ctufes  in-  respect  to  his  m- 
teation. 

The  presumptive  revoeation  ariekig':  itbm  xmjt^ 
r«uig)s  and  issue*  must  be  repelled  by  dear  and  un- 
eqfii-vocal  evidence  of  M  ifitentidn  that  the  vhU 
should  open^e.  The  Goui't^  tbejfefore^  is'of  o^ 
nion  that  so  fiav  a^  i^espeots  the  persotialty,  (oveto 
which  alone  this  Coupb  has  JAirisdictioDv)  the  vfiiX  is 
r^voked>  aad'  that  the  deceased  (tited  ifateMaie« 


1802. 
Hilary 

Term* 
Jan.  22. 

Marriage  and 
the  birth  of  a 
clitid  pre- 
sumptive of 
revocation  of 
the  will  of  a 
widower  made 
prior  to  a  se- 
cond mar- 
riage :  and  the 
death  of  the 
child  does  not 
alter  that  pre- 
sumption.^ 


Emerson  v.  Boville. 

Judgment. 

Sir  WiLUAiM  Wynne. 

I  take  it  to  be  established  by  an  uniform  course 
of  decisions  for  above  a  century^  that  marriage^. %nd 
the  birlh  of  a  child  by  that  marriage.  Creates  a  pre>- 
sumptive  or  implied  revocation  of  a  \vill;--but  it  is 
only  a  presumption  grounded  on  the  supposition 
that  so  complete  a  change  having  happened  in  the 
family  of  the  deceased,  raises  the  implication  that 
he  did  not  intend  that  his  wiU  shonld  take  e£teet. 
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l4  may  tta  rebnt^ed^  asi  was  the  case  of  Thompson 
fanneriif  Myatt  v.  Skeppard  and  Duffield^a}; 
tlitve  a<  fleamaa  aiade  hia  will  in  fcur^nu?  of  hk  chmdl- 
rea  by  a  formeir  wife;--he  married  again^,  and  had 
one  thM^  and  a*  p00ldt«inouB  childi  Many  decbrai- 
tioitj»  proved  that  he  did  Tiot  bdtevB  the  child<,  which 
was  b#pn  in  his  KWttime^  to  hsure  bean  begotteB  by 
hira-r  and  theve  wem  leWev^  ajfid  deelaraliimsr  by 
which  it  was  completely  established  trhait  it  wasi  bis 
tfttaatKHi'  thatf  Utit  will  should  mjd  be  i e? ottad  ;  and 
Dr.  €ali«>tft  proncmnced  fop  the  will. 

Rrt  i^  there  any  inatance  inp  w4Ncb  there  being 
ntHfirtngr  of'  thi^  kind')  without  decfcirations,  or  air- 
cumstances,  importing^apermacyanca  of  rntention'^ 
that  the  preauflnptjom  ha»  bean^  btkk  t&  he  taken 
mmay  tm^\y  by  tiha  death  aS  tba  child  ?"  I  think 
therd  k  no  saab  aafie^  and'  tber  offtct  would-  ba 
severe,  were  it  to  be  so  held. 

PbP  ff  beiag*  estaibliBbad'  fow!,  that  AMifriaga  and 
tbe-  biMbof  a  ehfldi  iiewfeeS';^«b6nre  the  wii^  hai 
no  provi^ofh 

FMHagno^aase  in  wbkh  it  baa^  bami  bald  that 
the  d^atihi  o£  tire  ahiidi  mvivias'  the  will^  I  should 
haiM^  baen*  ufiwiittn^  t^  hold  »  doctrine  so>  sevava 
ooi  tlte»  seaomt  wift^,  if*  thta^had  been  a  new  easa;-^ 
but  I  find  a  case  in  pointy  thnt  of^SkdlitHm  v.  Sulh 
tfoafa  tli$  aWovmy  ef  BfH^oke:  Joseph  £>&rwell 
made  his  will  March  1771^  giving  an  annuity  of 
100/.  to  his  brother; — several  legacies,  and  the  re- 
sidue to  three  children,  two  by  his  first  wife, — and 
one  by  his  second';    he  waa  then  a  widower;  the 


BoYifciA 


(a)  Thompion  formerly  Mi/aU  T.  Skeppard  and  Duffield^ 
Prerog.  Trinity  Term,  1782. 


Emerson 

V. 
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18M.  wiD  was  all  in  his  own  handwriting ;— on  the  8th  of 
Term.  August^  1771,  he  married; — ^on  the  1st  of  May^ 
177S^  a  child  was  born  ;  on  the  11th  of  the  same 
month  the  child  died  ;  on  the  20th  of  September^ 
BoTiLLi.  1773^  the  testator  died^  leaving  property  to  the 
value  of  10,000/.;--*probate  of  the  will  was  prayed^ 
which  was  opposed^  and  an  administration  was 
prayed  to  his  effects  as  having  died  intestate ; — two 
points  were  made : 

Ist^  That  the  will  was  for  the  benefit  of  the  former 
children ;  and  it  was  argued  that  in  none  of  the 
cases  decided^  was  the  will  in  favour  of  children. 

2dly,  That  the  death  of  the  chOd  during  the  life 
of  the  testator^  revived  the  will. 

On  these  points^  Sir  George  Hay  said^ 

Ist^  That  it  was  as  much  his  duty  to  provide  for 
a  child  by  his  subsequent  marriage^  as  for  his 
other  children. 

2dly^  That  he  considered  that  the  will  would  not 
revive^  unless  it  were  republished^  or  revived  by 
some  act.     And  administration  was  decreed. 

On  the  authority  of  that  case>  and  on  principle^ 
as  I  take  it^ — the  death  fl(  the  child  does  not  revive 
the  will; — but  it  requires  some  act^  some  recogni- 
tion^ or  something  to  shew  the  deceased's  intention 
that  it  should  take  effect. 

I  think  the  will  was  revoked^  and  that  it  remains 
revoked. 
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Bone  and  Newsah  v.  Richard  Spear.  Michaelmof 

Term. 
Nov.  %9. 

"William  SPEAR,  of  Gray's  Inn,  an  attorney  ^fa'ertS*^ 
at  law,  died  on  the  gist  of  July,   1811.    John  '*»*«^- 
Bone  and  Christopher  Newsam  alleged  themselves 
to  be  the  executors  named  in  the  will  of  the  de- 
ceased^ as  contained  in  the  following  testamentary 
writings  marked  A.  and  B. 

(A)  Heads  of  the  WUl  of  WiUiam 

Spear,  of  Gray's  Inn,  Gent. 

^^  All  my  just  debts,  funeral  &  teBtaaeiitaiy  expences  to  be 

^*  paid  immediately  after  my  deatb  :  to  my  uncle 

*^  John  Spear  fire  hundred  ponnds,  to  be  paid  within 

^*  3  months  after  my  death by  my  executor ; 

^  To  my  brother  Charles  Spear  fife  hundred  pounds ; 

^<  to  my  aaoTRsa  Richard  Spvi£(a)  one  thousand  Sp.cents. 

to  be  set  apart  in  my  name  in  trust  (V) 
**  consol'.  bank  ann*.  ^^  :s  tstjst  for  my  nephew  John  Spear, 

^'  &  my  neice  Spear,  the  interest  h  difidends  to  be 

sum 
^^  laid  out  in  the  funds.  Same  ^  to  accumulate  till  the  eldest 

one  moiety  of  (c) 
^^  attainsSl;  then  ^  to  diride  the  prlncipak&the  accumulations 

**  to  be  paid  him,  &  the  other  moiety  to  remain  till  my 

^^  neice  attains  21 ;  then  to  be  transferred  to  him ;  if  either 

((  die  before  21,  the  sunr'.  to  ha^e  the  whole  at  21 ; 

'<  if  both  die  under  21,  to  go  to  my  executor ; 

(a)  The  words  *^  to  my  brothxb  Riohabo  Spsab,"  were 
itmck  through  with  a  pen. 

(b)  The  words  ^^  in  t&ust,''  were  struck  through  with  a  pen. 

(c)  The  words  <<  to  dlTide,"  were  struck  through  with  a  pen. 

▼OL.  I.  2  A 


2i$ 


r 
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^^  To  my  brother-in-law  JohnBone  oiie  thousand  4  p.cents* 

A 

^^  to  be  set  apart  in  my  name  in  the  bank,  in  trust  for  the 

of  my  brother-in-law  John  Bone, 
^^  son  A;  4hugfal0r  ^  tiie  same  way  4ia  I  ha«re  f  iT^a  4li6  1000 

^^  consols  to  my  brother  Richard's  children. 

^^  To  my  sister-in-lawSophiaNewsamthe  Interest  ftdiTidends 

^^  of  all  ivy  India  »tock,  in  trurt  flndy  4te  same 

^^  towardb  the  education  of  her  children^whioh  Ihope  shewUJL 

^^  faithfully  do;  &  her  receipt  for  such  interest  to  be^ 

^  sufficient  dkdia'rgPr  notwithstanding  her  coverture. 

«py  'Ooe  (c) 
<^  When  either  childattaios  91,  his4»tber  shaje  of  tkeeioek 

A 

^^  to  be  transferred  to  him.isr  heri  according  to  the  naaber 

'^  of  children  my  s'.  sister-in-law  shall  then  have  ; 

^^  &  so  as  often  as  it  shall -happoo  that  any  one 

^^  child  shall  attain  ^1,  a  like  transfer  to  be  made. 

the 
^  As  ^«U  A  mt  ^  Ksidveof  my ifflfOAey^  itodks, 

'^  funds,  aeoiritles,  ic  mho  my  ^^iMtmbers  at  No.  % 

<^  Grab's  loB  SqtfajQ  db  oU  «vy  other  propeHy 

Mr. 
in*kw  John  Bone  &  a  Chrut^or  Newsom, 
^^  I  give  the  same  to  my  brother  ^  Ciiahlcs  SrsAfi^  (d) 

exors.  (e) 
*'  his  A  admors.  &  assigns,  for  his  own  use  ^(/)  &;  I  appoint 

^^  them  (js)  sole  (A)  to  be  executors. 

'^WM.  SPEAR. 
''  Grays  Ifm,  mjidy,  l«»,(t)  iSlO." 
The  paper  was  endorsed  "  Intended  Will." 

(a)  mie  wortl  «  one,'^  ww  iittiick  througli  with  a  tren. 

(c)  Tlie  irurd  "  ellher,^  wrs  sttudt  out^th  a  pen. 

(d)  The  w^ds  ^<  Cft'ARLiss  <Sy£AR,**  -were  rtrutk  through  with 
a  pen. 

(e)  The  word  <^  his,''  was  struck  through  with  a  pen, 

(/)  %e  words  <**»•  *is  oWn  Ifte,**  were  strudk  fhrdu^  ^mhh 
a  pen. 

(^)  The  -word  -^  ihtsttT*  htfd  *feen*<«tn.''* 

(ft)  !%«  Vo*€  "«ohp,''  ifras^tvuok-tfioogh  with  a  pen. 

(0  ^<  1800"  was  struck  throligh  with  a  pen. 
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B. 

19th  Augfist,  1810. 
Whole  Property.  J^. 

2PQ0  4  per  cents «t   S$. . . .  1700 

1?(X)  covsols —    68....  884 

^  percents.  lon^aoD.  -^    18.  • . .  lOSQ 

LOGO  In^m  etocjc -r- 182 X^iQ 

Chambers , 8W 

Faroilpre  a^^out •    6pp. 

Si,r  Jop.  Q.  ^obnston'js  bond  ......    7^ 

Partnership  about lOOO 

Disposed  of  by  Will.       £. 

9000  4  per  cents 1700 

1000  consols 680 

1000  India  stock 1820 

Legacy  to  my  uncle 5C0 

ditto  to  my  (brother Charles. .  500 

r-     5200 

3434 

Richard  Spear,  one  of  the  brothers  of  the  de- 
ceased^ ^entered  a  caveat^  end  opposed  the  validity 
<A  these  testamentary  schedales :  and  the  executors 
gave  in  an  allegation  pleading, 

Ist,  That  the  deceased  being  of  sound  Tnind, 
find  desirous  of  settling  his  worldly  affairs,  wrote 
the  paper  A.;  and,  having  approved  thereof,  on  or 
aboat  ())e  31st  ^  July,  1809,  or  on  the  .Sl^t  of 
July,  1^10,  'being  4he  several  dates  appearing 
tkerepn,  mibpcfibed  his  name  thereto. 

^fid^  That  the -deceased  being-minded- to  make  al- 

2a2 
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iBii.       terations  in   his  will^  as  well  in  the  dispositions 
Tsrm.      thereof  as  also  in  the  appointment  of  executors, 
^"^'^'^^^     with  his  own  hand  made  the  alterations  afterwards 
Newsam     pl^^^ded ;  and  haying  so  done,  on  or  about  the  19th 
»•         of  August;  1 810,  he  wrote  the  paper  B.,  and  therein 
described  the  particulars  and  amount  of  the  pro- 
perty he  possessed,  and  specified  the  legacies  given 
by  paper  A.  to  ascertain  the  total  amount  thereof, 
and  thereby  recognized  and  confirmed  the  several 
alterations  made  in  Paper  A.;  and  that  the  de- 
ceased, by  the  alterations  made  in  paper  A.,  ap- 
pointed John  Bone  and  Christopher  Newsam  exe- 
cutors  and  residuary  legatees. 

3d,  That  the  whole  of  the  papers  A.  and  B.,  and 
the  several  interlineations  and  alterations  therein, 
are  of  the  handwriting  of  the  deceased. 

4th,  That  on  Friday  the  19th,  and  Saturday  the 
20th,  of  July,  1811,  William  Cardale,  the  partner 
and  confidential  friend  of  the  deceased,  visited  him 
at  his  house  at  Holloway,  by  his  the  deceased's  re- 
quest, he  being  in  an  infirm  state  of  bodily  health, 
but  of  sound  mind ;  and  the  said  William  Cardale, 
.on  both  said  occasions,  then  spoke  to  him  on  the 
subject  of  his  will ;  that  the  said  deceased,  on  such 
occasions,  said  he  had  written  over  the  heads  of  his 
will,  and  signed  it,  and  it  would  do  very  well ;  and 
upon  the  said  William  Cardale  urging  him  to  make 
his  said  will  in  a  more  formal  manner,  and  offering 
his  assistance  therein,  the  deceased  said  he  would 
do  it,  but  repeated,  that  what  he  had  already  written 
would  do  very  well,  or  to  that  effect;  that  about 
nine  o'clock  on  the  following  morning,  being  Sun- 
day, the  21st  of  June,  Mr.  Cardale  again  attended 
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at  the  deceased's  said  house^  in  consequence  o£  a  isii. 

message  from  John  Bone^  party  in  this  cause^  re-  j^^rm. 

questing  him  to  come  immediately^  as  the  deceased  -^'v"^^ 

had  been  taken  suddenly  ill;  but  on  his  arrival  ^^^^^ 

found  that  the  deceased  had  died  suddenly^  a  short  v. 

SP£AB. 

time  before  his  the  said  Mr.  Cardale's  arrival ;  that 
John  Bone^  and  his  wife  Ann  Bone^  being  then 
present^  the  said  William  Cardale  thought  it  pro- 
per to  seal  up  and  secure  the  deceased's  property^ 
till  his  relations  could  be  assembled  ;  and^  with  the 
approbation  of  the  said  John  and  Ann  Bone^  he 
proceeded  to  seal  up  and  secure  the  deceased's  ef- 
fects in  his  house ;  and  on  inquiry  for  the  key  of 
the  chest  in  which  the  deceased  deposited  his  plate^ 
the  deceased's  woman  servant  said^  that  the  same 
was  usually  kept  in  the  drawer  of  a  wardrobe 
which  stood  in  his  bed-chamber;  that  the  said 
William  Cardale  unlocked  the  said  wardrobe ; .  and 
upon  unlocking  also  an  internal  drawer^  the  paper 
A.  appeared  lying  at  the  top  ef  other  papers  of 
moment  and  concern  which  were  contained  in  the 
said  drawer^  the  said  paper  A.  being  folded  toge- 
ther^ but  not  inclosed  in  any  envelope  or  cover,  or 
sealed,  and  the  paper  B.  being  folded  therein  ;  that 
the  said  William  Cardale  then  proceeded  to  read 
over  the  said  papers  aloud  to  the  said  John  and 
Ann  Bone,  and  then  observed  the  several  oblitera- 
tions, interlineations,  and  additions,  now  appearing 
therein ;  and  the  article  concluded  with  pleading  the 
plight  and  condition  of  the  papers  in  the  usual  fojm. 

Judgment. 

Sir  John  Nicholl. 

William  Spear,  a  solicitor,  is  the  party  dtceased ;- 


1811.       — two  iMlpers  ar^  propounded  ad  hi^  wiM  by  th*' 

y^^.      executors,— which  are  opposed  hy  the  tiext  of  kift. 

^•^^^^^^^         The  papers  themselv^d  are  important ;  A  is  6u- 

^JfEwsli^    perjieribed  a^  th^  '^  heads  of  the  will  of  Wrtt.  SpeUr, 

V.         of  Gray's  Inn ;"    the  inference  WonW  b^  frota 

thi^,  that  it  was  a  paper  from  which  it  w^s  intended 

that  a  more  formal  will  should  be  drawn  6ut ; — \i 

is  dated  and  subscribed,  and  it  6ontain^  a  complete 

di^po^tion ;  still,  howevei^,  if  it  rested  here,  tbe 

Court  must  have  considered  it  As  impei'fect,  beciluse 

it  is  described  ''  heads  of  a  will."    But  alteration* 

were  made  afterward  in  a  formal  mdnne^,  Which 

look  like  an  alteration  in  his  intention  ^s  to  tfaift 

point ;  and  there  is  a  high  probability  that  he  hi- 

tended  ihis  paper  to  hate  effect ;— but  the  CdUrt 

in  not  left  to  this  conjecture. 

Paper  D.  was  written  Within  a  forttii^ht  Affair'' 
wards;  this  contains  a  calculation  of  th^'atnOunt  0/ 
his  property,  and  then  enumerates  the  several  leg** 
cies,  eiactly  in  conformity  with  the  will  And  it  ii 
pleaded  that,  when  the  deceased  was  tak^n  ill,  he 
told  his  friend  Mr.  Gardale  ''  that  he  bad  writteft 
the  heads  of  his  will,  sind  signed  it,  and  that  U 
would  do  very  well;'*  that  Mr.  Gkrdale  urged  hiift 
to  make  it  in  a  more  formal  manned.  He  said  h^ 
#ottld,  but  repeated,  thdt  which  he  had  alrefady 
written  would  do  very  well,— and  he  died  uneit^- 
pectedly  the  next  morning  before  Mr.  Ca^dale'* 
Hrrival. 

If  tbes^  factd  shall  be.  pi^oved,  as  they  ate  laid 
in  this  allegation,  they  will  be  decisive  6t  lYie  Va- 
lidity of  this  paper ;  they  will  establish  coAthiaaftce 
of  intention^  md  iton-executl^n  enused  by  the  in« 
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terposition  of  death  ; — the  paper  was  found  not  as  a 
cast  off*  memorandum,  but  carefully  preserved. 

The  Court  can  have  no  doubt  in  admitting  this 
allegation  (a). 

(a)  The  cause  came  on  for  hearing  on  the  26th  of  Febniarj, 
1B12,  when  the  allegatioa  being  proved  hj  tbe'«iide«ce  ol  ftftr. 
Cardale,  and  two  other  witmesses,  the  Court  prononnced  for  the 
Taliditj  of  paper  A.,  but  rejected  paper  B. 

From  this  senteDce  an  appeal  was  interposed  by  Richard 
Spear,  to  the  High  Court  of  IMegatei;  nod  ki  the  course  of 
proceedings  in  that  CoQrl,  Gharlee  Spe«i>  anoAer  brother  of  the 
deceased's,  interrened ;  and  allegixig  himself  to  he  the  sole  eze^ 
cutor  named  in  paper  A.,  propounded  that  paper  m  it  stood 
prior  to  the  alterations  made  in  the  three  last  lines ; — he  also 
gAte  In  an  allegation  pleading  that  the  alterations  and  inter- 
laetiltftu  ifl  ti^e  throe  last  Itnes  were  nol  mtde  bj  the  deceased, 
ubw  voAsr  hid  diiectkns;'»-^uid  Hiat  1m  Mwayt  entertaiaed  a 
greai  anersioa  and  coateaipt  for  CtHPislopher  Newtam. — Oa  this 
allegation,  fourteen  witnesses  wore  exai^joed*  The  edecatoit 
gave  in  a  responsive  plea  contradicting  these  facts,  on  whioh 
they  produced  eighteen  witnesses. 

On  February  15  and  17,  1S1(5,  the  cause  was  ai^giued  at  Ser* 
jaant's  Ian,  befbre 

Mr.  Justice  Graham, 

Mr.  Justice  Bailxv, 

Mr.  Justice  Dallas, 

Doctor  Arnold, 

Doctor  Adams, 
and 

Doctor  DonsoN. 

Dr,  Swabey^  Dr.  Jenner^  and  Mr.  Hioldy  were  Coumel  for 
the  executors ; — Dr.  Sioddari  and  Mr.  Warren^  for  Richard 
Spear ;— and  Dr.  Phillimorej  Dr.  LushmgiaHy  and  Mr.  JPWW- 
more^  for  Charles  Spear. 

The  Delegates  established  paper  A.,  and  condomntd  ^^Richard 
Spear  in  the  costs  occasioned  to  the  Rcepoadeiita  bfhh 
peal| — excluding  therefrom  any  purt  of  the  o^sti  wkiek 
from  the  interrention  of  Charles  Spear.''  They  gare  no  costa 
against  Charles  Spear. 
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^<w*29.  Tappenden  V.  Waish. 


45^*ii^  An  allegation  was  submitted  to  the  Court,  pro- 
pTj'ieftTr.  pounding  a  will  dated  Dec.  15,  1797,  and  a  codicil 

S'hwI^d  ^*^*  ^^*-  ®^  ^^®*'  of  Anne  Thompson,  widow;— 
wpante  we.    both  made  during  her  coverture. 

The  property  had  devolved  to  her  partly  under 
the  will  of  Anne  Wilson,  and  partly  under  the 
will  of  Thomas  Martin: — by  the  former  instru* 
ment,  the  property  had  been  left  to  trustees  for 
her  use,  with  a  power  to  her  of  disposing  of  it 
*'  by  any  writing  purporting  to  be,  and  in  the  na- 
ture of,  her  last  wiU  and  testament "  By  the  will 
of  Thomas  Martin,  a  legacy  had  been  bequeathed 
'^  to  her,  and  her  heirs,  executors,  and  administra- 
tors, and  assigns,  absolutely,  and  for  ever  to  and  for 
her  and  their  own  sole  and  separate  tise  and 
benefit.*' 

Adams  and  Stoddart  opposed  the  admission  of 
the  allegation. 

Swabey  and  Jenner,  contra. 

Cited  Ryley  and  Jsberry  v.  Lawton,  Arches, 
1731.  Bennet  v.  Davis,  2d  Peere  Williams.  Rolfe 
y.  Budder,  Bunbury  {a). 

(a)  It  stood  singly  on  the  point,  whether  from  the  dream- 
stances  she  had  such  a  separate  property  in  the  bond  that  she 
could  dispose  of  it:  and  per  cur/om,  clearly  she  is  not  only 
eiAcatrix,  but  the  bond  is  deyised  to  her  sole  and  sqKtrate  use^ 
which  vests  the  interest  in  her  in  a  Court  of  Equity^  as  much  as 
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Two  objections  are  taken  to  this  allegation. 

Firut^  That  Anne  Thompson  had  no  right  to 
dispose  ef  her  property  by  will,  for  want  of  a  power     Walsh. 
from  her  husband  authorizing  her  to  do  so. 

SeeancUy,  That  the  codicil  disposes  of  property 
not  her  own,  as  by  the  will  of  Thomas  Martin,  who 
bequeathed  it  to  her,  it  was  not  left  to  trustees  for 
her  separate  use. 

By  the  law,  af  it  stands  at  present,  a  married 
woman  who  possesses  separate  property,  may  dis- 
pose  of  it  without  the  consent  of  her  husband. 

The  probate  of  this  Court  does  not  decide  upon 
the  right  of  disposal, — it  decides  merely  on  the 
factum  of  the  instrument ;— perhaps,  if  no  probate 
were  granted  by  this  Court,  the  person  to  whom 
the  property  is  left  might  be  unable  to  recover  it 

The  general  right  of  the  wife,  in  this  respect, 
has  been  established  in  a  great  variety  of  cases. 
In  Rees  v.  Rhodes  {a\  a  wife  without  any  autho- 
rity from  the  husband,  disposed  of  separate  pro- 
perly, over  which  she  had  controuL 

In  Bowes  v.  Bowes  {Jb),  this  Court  laid  down 
that  it  would  not  look  nicely  into  the  power  of  the 
wife,  as  that  right  belonged  to  another  Court; — 

if  the  son  had  rested  it  in  trustees  for  her  separate  use ;  and 
there  are  many  instances  where  a  Court  of  Equity  has  decreed 
an  hasband  to  stand  as  a  trustee  for  the  separate  use  of  his  wife. 
Lady  Suffolk's  case,  who  married  Serjeant  Maynard ;  Sir  Joseph 
Hern's  wife;  Seymour  t.  DUkes^  Nov.  17,  1718.  Se€  Rolfe  t. 
Budder^  Bunbury's  Reports,  p.  187. 

(a)  Rees  ▼.  Rhodes^  Prerog.  Trinity  Term,  1790. 

(6)  Bifwee  t.  Bcwes,  Prerog.  Hilaiy  Tero^  1801* 
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^^^  in  that  case  the  Court  e^ranted  a  limited  probate. 
TertA.      Richards  v.  Lea  is  to  the  sam^  eflfect  (6^). 

In  6«hcr  Covrtfi  the  same  ddetriM  has*  been 

held.    In  Fettjfplaee  t.  Gbrget  (i).  Lord  Thuriow 

Wjmt.     said^ ''  thai  where  personal  property  was  stayed 

separatefy  by  the  wife,  it'  must  be  enjoyed  with  all 

its  intidents/* 

Tfatt  Court  m\},  tfterefbre^  grant  pfobate  witbotit 
the  coit«eiit  of  the  hmband^  limited  to  the  separate 
property  of  the  wife. 

Tbe  decMfd  objection  is^  tbat  the  eodieil  dis- 
poses of  property  not  her  own  because  it  was  not 
giveA  to  trustees  for  her  separate  use.  It  appears 
CO  me,  however,  that  the  will  of  Thomas  Martin 
does  i^onvey  the  property  to  the  separate  use  of 
Mrs.  Thompson,  independent  of  her  husband.— « 
If  I  am  at  aH  required  to  gwe  an  (pinion  as  to  thift 
pointy  I  apprehend  that^  under  the^  words  of  this 
wlH,  a  Court  of  Equity,  or  any  Court,  would  de- 
cide that  she  had  a  r'^t  to  enjoy  the  property  in^^ 
depertdently  of  ber  hii8ba^;^^t  all  events,  H  is 
not  necessity  to  decide  this  point ;  it  is  enough  for 
this  Court  to  grant  its  probate. 

I  have  no  difficulty  in  admitting  tbe  allegatTOn  ; 
•^nor  shall  I  hate  any  difficulty,  if  the  facts  are 
proved,  m  granting  a  limited  probate. 

(a)  Richards  Y.  Leoy  Michaelmas  Term,  1805. 

(b)  ^'  All  the  cases  shew  that  the  personal  property,  where  it 
can  be  enjoyed  separately,  must  be  so  with  all  its  incidents; 
and  thejti^  dtspanendi  is  one  of  them." — Feii^place  t.  Gorges^ 
Brown^s  Chancery  Reports,  Vol.  III.  p.  10. 
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FARCMotJTH  and  Others  v.  WatSok. 


Michaiimas 

TcfTnlk 

Dee.  4. 


An  Appeal  from  the  Conmtory  Court  of  Etetef. 


Judgment. 

Sir  JdttN  Nicii#t|»# 


A  ctvil  snit  to 

annul  an  incei* 

tnoos  marriage 

.  .  bronghtbythe 

ThiB  Buit  originatod  at  Exeter^  but  was  brought  hubud.^ 
into  tbb  Court  by  apptal  cm  aiy  incidontal  questicm  $ 
the  cause  bas  b^A  retained  here^  and  now  oobi6» 
upon  ttae  merits  aA  an  origiual  cause* 

It  iflr  a  proeeediiig  to  declare  void  the  maarria^ 
of  Sumufel  WatsoR  ^ith  Catherine  Kingt^eU,  oo^ 
account  of  affinity^  she  being  the  sister  of  Ann^  hi4 
former  wife. 

The  suit  is  bi'aught  as  a  civU  suit ;  the  parties 
bringing  it  are  the  sisters  of  Samuel  Watson^  who 
have  an  interest  under  the  will  of  their  idother# 
ccmtin^^nt  upon  the  death  of  their  brother  without 
lawful  issue  ;-^these  sidters  are  also  his  next  of  kin ; 
-<^the  Court  has  already  on  the  admission  of  the  9X* 
legation  (a)  given  an  opinion  that  a  slight  interest 
is  sufficient  to  enable  a  party  to  bring  a  suit  of  this 

(a)  Arches,  May  l^^  1810;  the  admission  of  the  allegation 
-was  opposed,  and  the  Judge  took  time  to  deliberate  whether 
the  parties  promoting  the  suit  had  uot  Siet  fofth  duAcl^nt  InteMt 
to  authorize  the  Cdttrt  ta^tat^rftiiii  tiie  ^esdMi.  X 
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1811.       description^  and  there  is  full  proof  of  a  sufficient 

Michaelmas    •   .         .  l 

Term.      interest  here. 
^^'^^^^'^^         The  marriage  of  John  Kingwell,  the  father  of 

MrOdi7«   *^^  *^^^  ^^^^^^^>  w''*^   ^^^  Wedger  in   1748  is 
V.         proved  by  the  entry  of  that  marriage^  and  by  thcii* 

subsequent  cohabitationi,  reputation^  and  acknow- 
ledgment. 

The  birth  and  baptism  of  their  children^  Ann 
and  Catherine^  is  also  proved  by  the  entries  of 
their  baptism^  and  reputation^  and  acknowledg- 
ment as  the  children  of  John  and  Ann  Kingwell; — 
and  by  their  reputation^  and  acknowledgment  of 
each  other  as  sisters. 

The  marriage  of  Samuel  Watson  in  1780  with 
Ann^  and  her  subsequent  deaths  are  proved  by  the 
registers; — Ann  died  in  1788;  it  has  been  objected 
that  these  facts  were  not  proved  by  any  one  who 
wa£  present  either  at  the  marriage^  or  the  funeral. 
This  is  not  necessary ; — their  identity  is  sufficient^ 
—proof  by  exhibits  is  more  stringent^ — ^besides^  there 
is  no  attempt  to  prove  diversity^ — it  would  have 
been  important  to  the  adverse  party^  himself  and 
bis  children  to  have  proved  it ; — his  silence^  there- 
fore^ tends  to  confirm  the  fact^  and  there  is  no 
suspicion  of  collusion. 

The  subsequent  marriage  of  Samuel  Watson 
with  Catherine^  the  sister  of  his  first  wife^  is  not 
proved  by  direct  evidence  of  the  fact,  or  by  the 
entry  in  any  register ; — the  place  of  that  marriage 
having  been  kept  secret ; — but  the  cohabitation  of 
these  parties,— their  acknowledgment  of  each  other 
as  husband  and  wife, — their  having  had  four  child- 
ren as  their  issue, — and  their  always  claiming  to  bt 
husband  and  wife^  is  most  fully  proved. 
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Eighteen  years  of  cohabitation^  repntation^  and       1811- 
acknowledgment^ — the  concealment  of  the   place      Term. 


where  the  marriage  was  celebrated^ — ^Ihe  absence 

of  all  attempt  in  the  party  himself  to  deny  or  dis-  ^^^o^^s 

prove  the  fact. — leave  no  doubt  in  my  mind  that  for     •    •• 

the  purposes  of  this  suit  the  fact  is  sufficiently 

established. 

If  no  marriage  took  place^ — no  injustice  will  be 
done  ; — ^here  is  an  incestuous  connection  which 
ought  to  be  stopped^— and  the  issue  are  illegitimate. 

The  Court,  therefore,  cannot  do  wrong  in  pro- 
nouncing the  marriage  void,  and  in  signing  thi 
sentence  prayed. 


PREROGATIVE  COURT  OP  CANTER- 
BURY. 

Wood  v.  Wood. 


Judgment. 

Sir  John  Nicholl. 
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Pvtofawia 
citablished, 
and  part  held 

James  Wood  is  the  party  deceased ;  he  died  on  utied  to  pro* 
the  29th  of  March,  1809,  leaving  Jane  Wood  hFs  ***** 
widow^  and  also  a  mother  and  brother,  several 
sisters,  and  some  nephews  and  nieces :  he  had  real 
property  to  the  value  of  about  20,000/.  and  per- 
sonalty amounting  to  about  13,000/. 

An  unexecuted  paper,  being  a  paper  of  instruc- 
tions marked  A.  and  which  refers  to  a  will  of  the 
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iliie  widow,  as  octDtc^iaing  wiiftb  Ihiut  waH  $o  .r<?£erfed 
49  4foe  will  of  the  dpc^w^d. 

.Another  paper  B.  wbieb  wsfl  tlp^  dmft  <>f  .fr  >^iU 
i^pared  firoip  A.«  bas  be^n  firjOpop&ded  a^  (h? 
^€Arin(^  of  Uie  cause  ;  mid  J  am  T^QVr  jMr^yed  in  tbr 
alternative  to  pronounce  for  A.  and  Q.^  Of  for  A- 
4|id  (.be  brother's  wilL 

. AJJ  tb^QSf  jf)9f^8  Ace  oppofied  by  ibe  )Pi9|ther^  ihi^ 
Ibj^ee  oUier  Df^t  4)f  ,kin^  fwho  pmy  .w  ii^teste^y . 

The  history  <of  the  papeir0>  fts  given  in  (bf^.evi- 
idcmee,  is  to  tibis  effect  ir^tb^  ^i^msed  was.itke^.iU 
on  Sunday,  the  26th  of  March,  1809;  h^iw^fins^iv 
better  on  the  Monday ;  but  on  the  Tuesday  morn- 
ing he  grew  worse.  On  that  morning.  Amy  White, 
a  maid  servant,  who  is  examined  on  behalf  of  the 
opposer,  states, 

'^  That  about  ei^ht  o'clock,  the  deceased  ex- 
pressed a  wish  that  his  sotiditor,  Mr.  Edis,  should 
be  sent  for,  and  asked  the  respondent  to  go  for 
him ;  but  she  was  prevented  so  doing  by  Mrs. 
'^  Wood,  the  deocaaed's  .wife;  aad  soon  afterwards 
'^  the  deceased  asked  her  if  she  had  been  to  Mr. 
Edis;  and  on  her  telling  him  she  bad  aot,  he 
seemed  quite  angry,  and  destined  ber  to  teU  Mr. 
Tbc^nHM  to  coo^  up  to  biifi  for  tbut  pmppse, 
'^iwbicb  «he  aqcordii^giy  <ttd.'' 

Jtfr«  T,4PNAP,  (wbo  «fa«  -filei^kto  the  deceafidd,) 
fSlj^tea^ 

''  That  about  elevw  o'clock,  /he  was  desired  % 
'^  the  deceased  iQ  jg/o  to  Mx.  £dis,  his  aolicitor,  aiul 
'^tdaaire  ihrnAo^of^  wid  iti^ke  inslnictions  for  his 
''  vnUl  :He  fiQQoiidMg^  w«f4.  hui  Mr  JESdis  mw  not 
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^sA  home ;  te  feft  a  4iieM8^  for  him ;  lEIdis  «ame  isii. 
'^  fikirily  afterw&rdk^  in  the  ibren ton,  and  he  esceom*-  9^,,^. 
^^panied  hini  up  vtaiiis  kite  Iba  deoeased'^  ihi^ibv'^ 

So  that  tbtt' \rbde  wi^imtefitmfh  tdne  <leoM(ied 
hhnscSf  ;-^lSie  animvs  testandi  «  stcDa^  manbed,  Wood. 
hemaangry  with  the  laaid  ibr  fnat  ^oxng  4o  fiiis: 
lii*s.  Wbod  had  no  de»re  icar  a  "vr itt,  ahe  paefeats 
ibe  dkaid  ifhoin  gimgi-^ke  'd^eased  then  aeadfl  iiis 
Cteilc';  «d>that  the  intentkm  of  nwkntg  a  wiH,  aiid 
d^faig* 'tectike^  it  quite  spontaDeeiM,  and  is^dacodad. 
Mr.  Ea«s  than  takes  up  ^Ae  accosnit,  ^'  Jbhat,  on 
Mleriwg'tJNpe  rootn^  the  daoeased  sbook iiands  cwrith 
Mm,  ^and  ^addrasMag^  Atim,  ^said,:  '^  1  want  youto 
wdtfe  ttvy  will/  nHheideptmeatt  atkedtha  deceased 
togtve^iitiii  ifistructieas ;  ipeo,  inky aadpaper,  were 
IvFaii^t ;  <lie4e(tea8ed  gave  inetriietions  aterbcHy; 
wbMilie'ivrota  dotwnimthedfceatftM^e-preeenoe;-* 
ttuitthe^epeaeiitpvepiured  the  will  oMieideceaeed's 
^bMebar  Jacobs  who  <diad  aiboot^a  jraarago ;  the  ^de- 
''teeailed  was  one  of  4ha  acting  ^eflEeeUtors^  ^aod  vf^ell 
''•iM>qudiiTted  wiih4Ebe  tanteiftxB'thpveof;  aodbaiiig 
^iddiiMQs ^ i»a;kiag«biaomi wiH^  in 'graatmeamre, 
^H^mjHteir  to  )^  win  of  9iis4ate  irMther,<lie  Mferved 
'^  thereto  by  tcAling  the  ^deponevrt  *tbat*tee  laiaant  this 
''  wife  to  be  left  exactly  as  Mr.  Jaeob  WoMl'a  wife 
^*was ;  aai  tfie^epenent  then  wrcptedfaie  mune  dawn 
^  iti^neaily  <be  MMrne* wopAs  ^as  dictated  by  ^ve  Hm^ 
'^tatoT' ;  <  the  4ecea0ed  tben*^ooeeded  to^tfictGrte  <thtt 
"^'iieM^^tfae  in^ueeiem,  and  the«deponefrt*wrotei|fhe 
''^aniei^i  manner ^alforesaid,  being  (lie  Whele  ef*fhe 
^te^tamerttary^sdiedak  jli.  except  ^besides  some- 
^  ibing  ^iiMfe  imniafteraA,)  ^«t  he  wrote  the  ^words 
■^jr^efwawPti  J  i^TWwcjP^rMwa'€aMiw  iHiwi"€>yflacs  *wio  * 
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ject  as  hereunder  ;*  subsequently  to  taking  such 
instructions^  as  will  be  hereafter  deposed ;  thitt  as 
he  wrote  each  clause^  he,  as  he  recollects,  read  the 
same ;— that  the  deceased  was  very  ill,  and  the  de- 
ponent was  as  concise  as  possible  in  taking  the  in- 
structions ;  yet,  he  is  certain  they  were  exactly 
^'  conformable  to  the  deceased's  wishes,  and  met  his 
approbation  ;  that  having  completed  them,  he  of 
his  own  accord  said  he  would  immediately  go 
home  and  prepare  the  will,  and  then  left  the  de- 
ceased, taking  the  instructions  with  him." 
Mr.  THOMiiLS  ^'  well  recollects  the  deceased  men- 
^'  tioned  his  intention  to  make  his  will  in  great  mea- 
''  sure  similar  to  that  of  his  late  brother  Jacob, 
by  saying  that  he  meant  his  wife  should  be  left 
exactly  as  his  brother  Jacob's  wife  was,  and  that 
''  his  mothershouU  be  left  the  same  as  in  hisbrother's 
'^  will ;  that,  as  Mr.  Edis  wrote  down  the  instructions, 
^'  he  read  the  same  clause  by  clause  to  the  deceased, 
who  well  understood  and  approved  thereof,  to  the 
best  of  the  deponent's  recollection;  Mr.  Edis, 
when  he  had  completed  the  instructions,  read  them 
all  over  to  the  deceased,  who  expressed  his  appro- 
''  bation  thereof,  and  desired  the  will  to  be  prepared 
''as  soon  as  possible." 

Mr.  Dawes,  who  was  an  intimate  friend  of  the 
deceased's,  and  joint-executor  with  him  under  his 
brother  Jacob's  will,  states,  ''  that  being  informed 
''  the  deceased  wanted  to  see  him,  he  went  into  his 
room,  and  found  Mr.  Thomas  and  Mr.  Edis  with 
him ; — Edis  was  writing ;  he  was  informed  they 
''  were  instructions  for  the  deceased's  will.  Edis  said 
*J  the  deceased  had  expressed  himself  very  anxious 
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^  that  the  deponent  shoold  be  one  of  bis  executors ; 
''  he  asked  the  deceased  if  he  wished  himf  so  to  be  • 
*'  to  which  he  replied^  'Yes,  he  did  very  much/  The 
^'^dtfpon^nt  answered  he  would  not  hesitate,  if  he 
''  would  let  him  know  with  whori  he  was  to  act.  Thd 
^'^  deceased  said  he  meant  his  wife  to  be  one  of  thie 
''  executors ;  after  which  some  cdnversation  ensued 

• 

"  about  the  propriety  of  appointing  a  third,  the  de- 
ponent suggesting  such  propriety,  and  asked  the 
deceaifed  if  he  would  have  either  of  his  relatione 
appointed  or  not.  The  deceased  decidedly  an- 
swered, *  No/  Mh  Turner  and  hi^  son  were  pro- 
posed,— ^the  deceased  stated  his  reasons  for  not 
adopting  them,  and  at  length,  Mr.  Ayton,  Mrl 
Daw6s's  then  partner,  was  fixt  upon/'  Mr.  DaWes 
axids,  'that  the  deceased  being  at  such  time  setting 
up  in  bed,  threw  himself  rather  back  on  bis  pillow, 
^'and  said,  *  Now  1  ain  satisfied/  That  the  whole 
instructions  were  read  over  to  the  deponent  in  thie 
deceased's  presence  and  hearing ;  and  he  well'  re- 
members that  it  was  intended  by  the  deceased,  that 
'^  the  will  of  his  late  brother  Jacob  should  form  the 
''basis  of  his  will,  for  the  deponent  well  remembers 
^  (hat  in  such  instructions,  which  were  read  over  to 
the  deceased  as  well  as  to  the  deponent,  and  were 
also  looked  over  and  read  by  the  deponent,  as  Mr, 
"  Edis  was  writing,  the  latter  part  began  virith  ex- 
"  pressing  that  Mrs.  Wood  was  to  be  left  exactly  as 
"  Mr.  Jacob  Wood's  wife  was,  and  that  the  deceas- 
"  ed's  mother  was  to  be  left  similarly,  as  under  Mr. 
^' Jacob  Wood's  will; — that  he  is  quite  certain  the 
'^  deceased  perfectly  well  knew  and  understood  the 
^  whole  contents  of  the  instructions ;  andtfmthe^ 
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'^  the  deceased  did^  in  the  deponent's  presence^  de-- 
''  clare  the  same  to  be  qnite  as  be  intended  bis  vrill 
"  to  be." 

No  evidence  can  more  strongly^  clearly^  and  uni- 
formly^ mark  a  fixed  and  decided  testamentary  in* 
tention^  and  more  particularly  the  intention  of 
leaving  his  wife  exactly  the  same  as  his  brother 
Jacob  had  left  his  wife. 

The  next  of  kin  have  given  an  allegation  plead- 
ing incapacity  arising  from  delirium  the  whole  of 
this  day. 

They  have  examined  four  witnesses ;  the  two 
apothecaries^  neither  of  whom  saw  him  till  that 
evening. — 

The  maid  servant,  who  says, ''  that  he  was  free 
*'  from  delirium  till  the  afternoon,  about  three 
'^  o'clock.     And 

Dr.  Meyer,  who  says,  '^  that  when  he  visited 
''  him  in  the  morning,  between  eight  and  nine,  or 
between  nine  and  ten,  he  was  in  a  state  of  strong 
delirium,  (which  renders  it  probable  that  his  con« 
versation  with  the  maid  servant,  when  he  desired 
''  her  to  go  for  Mr.  Edis,  was  at  a  later  hour  than 
^'  she  mentions,)  but  that  between  twelve  and  one, 
'^  when  he  again  visited  the  deceased,  he  found  him 
free  from  delirium,  quiet,  and  perfectly  rational, 
and  so  far  from  being  incapable  of  giving  instruc- 
tions for  his  will,  that  he  considered  him  fully  ca- 
pable, and  he  would  not  have  hesitated  becoming 
'^  witness  to  a  will  at  that  time,  had  he  beep  re- 
quested  ; — that  when  he  visited  him  on  the  same 
day.  in  the  evening,  he  found  him  in  a  high  de- 
^'  lirium,  and  he  died  next  morning; — t^iat  when 
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^'  be  Visited  Iiira  the  second  time  about  noon  he 
^-  saw  some  persons  with  him,  but  does  not  recol^ 
"  lect  who  they  were.'* 

The  evidence  then  upon  the  opposer^s  own  al'* 
legation^  though  it  proves  prior  and  subsequent 
delirium;  yet^  at  the  time  of  the  transaction^  it 
proves  an  entire  absence  of  disorder^  and  perfect 
capacity. 

The  Court,  indeed^  has  more  satisfactory  evi- 
dence than  the  opinion  of  any  witnesses^  viz..  the 
conduct  of  the  deceased  himself^  which  leaves  no 
doubt  of  his  capacity. 

The  paper  of  instructions  which  was  written, 
was  to  this  effect : 

''  Mrs.  Wood  to  be  left  exactly  as  Mr.  Jacob 
Wood's  wife  was. 

^'  Rings  the  same,  except  as  below. 

''  My  mother  to  be  left  similarly  as  she  was  under 
Jacob*s  will. 

''  My  three  sisters  bOl.  each. 

Then  some  other  little  legacies  and  rings,  and 
Ayton,  Dawes,  and  Mrs.  Wood,  executors. 

This  paper  then  precisely  corresponds  with  the 
parole  account  given  by  all  the  witnesses.  The 
disposition  in  favour  of  the  wife  and  mother  is 
only  intelligible  by  a  reference  to  Mr.  Jacob  Wood's 
will,  which,  in  substance,  is  to  this  effect :  - 

*'  Mr.  Jacob  Wood  gives  his  wife  400/.  per 

annum,  and  the  residue  to  his  children,  if  tbe 

child  which  he  has  (having  then  one  son,)  or  any 
'^  other  child,  should  live  to  the  age  of  twenty*one ; 
y  but  if  this  son,  and  all  other  children,  die  before 
'^  twenty -oqe,  then  the  interest  of  the  whole  to  the 
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'f  wife  for  life ;  and  after  her  deWh,  the  rertrdion 
''to  b»  mother,  brother,  and  other  relations.   The 

mother  has  a  legacy  of  \20l.  besides  heir  rever-* 

sionaty  interest  in  the  residue." 

The  intention  of  the  brother  seems  to  hate  been^ 
to  give  the  wife  400i.  per  annum,  if  they  had  any 
child  ot  children ;  and  if  none,  (and  at  the  time  of 
making  the  will  he  had  none,)  the  interest  of  the* 
whole  to  her  fwr  her  life;  and  after  her  death,  the 
reversionary  interest  to  his  own  family,  to  hit 
mother,  brother,  and  sisters. 

The  deceased  was  perfectly  capable;  it  is  strongly 
pleaded  that  he  well  knew  the  contents  of  his 
brother's  will ;  he  was  the  acting  executor  uhder 
it.  Mr:  Edis  hi^d  drawn  the  will, — he  must  have 
perfectly  understood  his  intention.  Mr.  Dawes 
also  was  executor  under  that  will.  The  only  pos- 
sible doubt  could  be  whether,  as  his  brother's  wife 
was  de  facto  only  receiving  400/  he  having  left  ar 
son,  the  deceased  intended  to  give  his  wife  only 
400if.  a  year;  or  whether  he  intended  to  give  the 
whole  for  life,  (he  having  no  child,)  as  bis  brother'* 
wife  would  have  in  the  event  of  her  child  dying. 
I  should  have  thought  clearly  that  he  meant  her  ta 
have  an  annuity  of  400/.  at  all  events,  and  a  life  in- 
terest in  the  whole,  if  there  were  no  children  ;  and 
then  the  whole  to  go  to  his  mother  and  other  re- 
lations ;  and' such  I  think  is  the  Construction  of  the 
paper  itself.  The  Court  would  have  nO'  room  to 
entertain  any  judicial  doubt  as  to  the  intention. 

Suppose  then  the  deceased  had  beea  struck  with 
sudden  dealb  the  moment  these  persons  left  kii 
nom;— herems  the  deceased  himself,  of  ^i»  o^ti 
accord  sending  for  hi^  soficitor  to  make  his  wiil^ 
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r^iii  jiMsef sioQ  M  full  capacity .-^ictatingfiiidtmc^  ^91 ' • . 
tioRS^ — ^thesd  kistracttbns  r^uced  into  writivigi-^  .7>^y;^; 
read  o4et, — approved  by  him.-^-^tontftirling  a  full 
'di^oflttioh  of  Ms  property ^--^d  dottbt  or  fae»itfttloA 
of  his  intent  ion  ^^his  friends*  round  him^-^no  Mp^ 
fNiBttiDn  of  any  improper  influence^  and  the  i^dli^ 
citor  carrying  away  the  instructions  to  prepare  a 
Mrili  ai  expeditf 6iMly  as  possible  from  •  them ;— but 
liefore  he  could  prepare  the  mU  the  decMsed*  be- 
came in'dapaUe  by  the  act  of  Go<}>  and  died  tKe 
-neii  ihoming.v-*If  the  case  had  rested  het>e/the 
£^uft  could  DOt^  proceeding  according  to  iti  otAi^ 
liajy  lilies;  have  hesitated  in  pronouncing  for  Ibik 
paper.  '  '  '-'* 

i  The  iqueation  theii  iis.wbetlier  any thing^'happfened 
afterirards,  either  to  atdd'  to  -  or  to  takd  fh»m  th» 
^per ;  aiid  the  more  tlear^  distinct,  and  dielib^rate^ 
€hc  intention  was  at  this  lime,  the  mefre'^tl^air 
shosildibe  the  proof  of  any  sabsequenftakehitlon. 
*  l%ere  is  introduced  into  thii  papet  tof  in'strilcj- 
tioAs^  a  most  important  additional  clause,  in  th'ese 
mords;  ^'  ^ekildren ';  if  none,  to  kate  ail  the  estate 
imd'  etteotSy  %nhjett  as  kereutiddrt"  these  words 
were  written  by  Mr.  Edis,  the  solicitor;  and  It  is 
ttdnfitted  that  they  were  not  written  tiH  he  was  in- 
'ft)h*med  ei  the  deceased's  death.  Now  no  case  haib 
<betea  furnished  where  an  adcKtional  clause  oi^  be- 
.quest,  written  after  the  testatdr^s^death,  ha!!s  beeft 
^established.  The  Court  wouM  be  very  sbrry  to 
>Diake  the  prededtxit,  more  especiaify  under  the  ciN 
cumstances  of  .this  «case^— perhaps  this  albni  would 
«be:  sufficient  for  me  to  dii^ct  the  wWe  dause  to  Ibe 
-struck  osU  ;~but  as  it  nvay  %)e  itecessar jf  to  eitflttnlnfc 
the  wh<de  i;ase^  in  order  to  Mb  ^Attttter  the  Ibitedr 
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part  of  A.  is  in  any  d^ee  affected^  or  whether  B. 
which  was  written  in  the  deceased's  lifetime^  can 
be  supported,  the  further  evidence  must  be  con* 
sidered.  -  The  effect  of  this  clause^  the  substance  of 
which  is  introduced  into  B.  is  to  produce  a  very 
important  change  in  the  disposition; — ^the  dause 
runs  thus : — 

*'  Mrs.  Wood  to  be  left  exactly  as  Mr.  Jacob's 
wife  was^  if  children ;  if  none»  to  have  ali  the 
es|ate  and  effects,  subject  as  hereunder." 
What  i$  the  effect  of  this?  Here  is  no  child,**— 
why  that  Mrs.  Wood^  instead  of  taking  a  life  interest 
in  the  whole^  takes  the  whole  absolutely ;  instead  of 
being  left  exactly  as  Mr.  Jacob  Wood's  wife  was,  or 
would  have  been  if  her  child  had  died,  she  has  an 
absolute  interest  instead  of  a  life  interest ;  the  re- 
lations,  aod  among  others  the  mother,  instead  of 
having  a  rever9iona.ry  interest  in  the  residue,  are 
wholly  excluded^  notwithstanding  the  mother' is  by 
this  yery  paper  expressly  ^'  lejt  simUarfy  as  she 
was  under  Jacob's  will;"  and  all  the  witnesses  say«- 
Ing  the  decea/»ed  perfectly  undersitood.  and  ap* 
proved  the  paper,  and  declared  it  was  exactly  wb^t 
he  wished*  ... 

This  most  important  alteration,  made  after  the  de* 
ceased  had  so  deliberately  given  full  instructions  f<Hr 
bis  will,  a,fter  be  had  marked  a  decided  intention  to 
mal^e  his  brother  Jacqb's  will  the  basis  of  bis  own ; 
.^*7-ha4'direct^  his  wife  in  part  to  be  provided  for  as 
iiis  brother  Jacob's,  wife ; — had.isent  away'the  so- 
licitpir  4o  prepare  tlie  will  as  expieditiously  as  po»- 
^ble ;— the  whole  transacted  in  the  presence  of  two 
'l^mflfientifil  friends;:  I  say  this  important  altera- 
,tion>  if  it  had  becw  reduced  into  writing  in  tbe.de- 
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ccaserfs  presence,  and  read  to  him;  and  standing   ,,^^^'* 

.     .         .      ,  .  n  t«    Michaelmas 

upon  the  single  testimony  of  one  person,  would 
have  staggered  and  alarmed  the  Court ;  if  not  as 
to  the  correctness  of  the  witness,  at  least  as  tb  the 
capacity  of  the  deceased.  Such  a  change  *of  iftten- 
lion,— not  ft  slight  difference  in  the  amount  of' the 
legacy,  but  in  the  very  basis  and'  leading  prihci- 
pie  of  his  will,  would  have  called  upon  £he  Coiirt 
to  have  examined  very  narrowly  whether  his  ftill 
capacity  continued ;  carefully,  to  have  ascertained 
whether  he  was  fully  understood  by  the  witness^ 
whether  his  capacity  and  intention  had  been  fully 
proved,  br  whether  there  might  not  be  some  mis- 
apprehension between  the  witness  and  the  deceas* 
cd.     What  then  is  the  account  given  ? 

Mr.  Thomas  says,  "  that  the  deceased,  previously 
"  to  sending  for  Mr.  Edis  to  niake  his  will,  told  the 
dejponent  that  he  meant  to  lea^e  all  his  property 
to'  Mrs.  Wood,  subject  to  such  legacies  as  he 
'sKduld  bequeath." 

'When  this  declaration  was  made  does  not  ex- 
actly'  appear',*  though  1  should  understand  the  wit- 
ness as  meanhis:  that  the  deceasTed  said  so  at  the 
time  he"  sent  for  Euis  ; — but  on'  a  single  loose  de- 
claraiibn  of  this  sbrt,  the  <3ourt  can  nevier  rely  ; — 
such  a  dedaratitih  is  so  liable  to  be  misapprehended, 
so  liable  to  be  not  exactly  remembered,  so  liable 
to  be  loosely  made  Without  restriction,  where  only 
meant  sub  modo. 

The  deceased  might  so  expresrs  himself,  though 
irteianingto  leave  the  whole  but  ''for  life  only  /" — or 
the  witness  might  not  hear  the  limitation  or  re- 
striction for  life  : — ^it  is  not  corroborated  by  other 
dedairatfons ;  there  is  no  suggestion  that  it  was  the 
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'    rJr«r^  P^^^y  ^'^.'".ff  to  jijs  wife,  ill  jejxcluBion  of  hi$  other 
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relations^-T-Tbie  conversation^  then  spoken .  to  by 
^^9      Thomas,  aSbrdf.  very  little  proof  of  such  aq  initeqr 
Woop.      t jpn  j;-^but  if  it  wjis  his  idea  then,— be  bfi4*  ^hi?iji 
b)^,  8ft  abpujt  the  act,  come  to  a  cpmpleVe  det;erinin<- 
ati^^  tp.  ma^e  thf  ^ame  division  between  his  wife  anjd 
hifl  fie^ily  that  hi^  brother  Jacob  bad  done^-i-Hq  her 
th0  whole  for  life,  as  there  were  no  children  ^-rbijt 
^hen  the  property  to  revert  to  hia  own  faipily. , 
iNfr.,,T!l?pm^  go^es  on  :  '^tbatj,  qa  goings. d9wn 
^f^ir9  with  ]^djs,  he  told  hjm  that  if  Mrs.  .^oo4 
\vas  to  be  left  e«ac%  as  ^I^r..  Jacob  W.ocjd's 
wife,  it  would  not  cprrespqqd  with  v^hat  the  dcr 
ceased — h^,  as  aforesaid,   pr:eyioiu9ly  told  thf 
'^  d^ponentj — and  l(\e  states  that  Edis  then  went  to 
^'  Mn  Dawes  in  bipp^PVDting;*hou8e/'  ,  ,^  ,,    .. 

Jpauies  ^ays,  ?  tb^t,  after  he  had  been  a  ^prt 
''  4:iiiie  in  his  ofiiife,.  op  coming  down  fron;  the^^er 
ceased^  Edis  came  to  him  thera ;  and  tb^dappnent 
liaving  reopHected  that  the  circumstances  of  J^icob 
Wood'-s  will  could  not  entitely  foroj  the  basis  of  t|^ 
deceased's  will,  as  the  deceased  had.nq  cbild^and 

4 

''  Jacob  Iqft  a  sou  >\be  mentioned  tb^  Sf^nt^e  (p  l^f^ 
and  as  there  mig^ht  be  a  chiI4»  that  a  si^lilar  trust 
must  be  created  for  such  child,  as  Jac^qb  had 
\'  created  for  his  son ;  and  be  aflyised  l^is  accord* 
''  i^gly  to  go  up  stairs  to  consult  the  d^jeeasedy 
''  which  he  did/' 

.    Bdu  says, ''  that  as  be  was  goipg  to  pi^pve.  the 

''  will,  seeing  Mr.  Dawes  in  hi^  coupting-h^jasfe, 

^'  he  went  in,  and  ahewed  him  thp  instructions; 

nod  some  conversation  was  then  started  by  Mr. 

Dawes^  on  the  subject  of  the  deceas^d'a  havii^ 
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,'!  ivjfe,  af)4  the  disaimilar^y  t,here  was  iu  their  ^i-      j^^^ 
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/^  ti)atio98^  Jacob  having. left  a-boii;  and  suggested 
/'the  pjpopriety  of  providiag  for  the  cleo^wed's  ^^^ 
''  leaving  is^ue^  althovgh  he  had  none  at  that  time ;  Wood. 
/',%nd  thereupon  the  deponent,  at  the  suggestion  of 
/^  Mr.  Dawesj  returned.to  the  deceased^ ai^d  asked 
f'^  whether,  la  the  event  of  his  living  np  child,  he 
'^  meant  the  Residue  of  h^  property  tp  go  to  ^.his 
own  i^lations^  a^  his  brother  Jacob  bad  directed 
by  bis  will;  jU>  which  t^a  deceasied  replied  as  if 
''  he  recoiled  at  the  idea:  of  leaving  bis  property 
''-  from  his  wife;  if  he  ^ouldi  leave  no  child^  \  No, 
all  to  my, wife;!  that  having 9btained  np  fuilher 
instruction  from  the  defeased,  he  agatfi.  left  hi^m 
wttbo^t  bavinitg  wptten  down  suqb  ^further.  jU^- 
structions/'  He  then  savs.  that  he  j^ent  home 
gpd  prepare^  (b^iiU^ft.of  a.^ill  B.,  which  }ie  faj^ried 
to  the  di^cfas^d  about  fiveo'dqc^  in  tbc^  ev^ng; 
bat^^e  wu.  i^<lli  deliri(ms,-*-tb^  be  diefl  ^^e  a^ 

fllPfni«g>t-^4  beiiig  ii^forn^pd  M  wj^  jte^^.wjvp 
then  wrote  the  additional  <4aufe»  "^  if  ch^dcen^'^f^e. 
if^ilbe  paper:,^  inslru^tions^A,  ,     .>i  ; , , .; 

v:».TMs  is.the.^fi^iiplrQf  t}}9,  ad^i4o«  to  Ji.^qd.tbe 
,W«tfngi  o/J  B^^»ai|d  it  iR  oonteia^^^a^d  pray«d.  tbi>t 
if  that  clause  in  A.  (ifp(  b^i^  writjten  iill  aft^r  X\^ 

dMi^^)  caciwt  be  proniHWfloA  fPT  ;^y«tj,  tb«^^.  B. 

jin^Ving  beep  wntteti  in  bis  ]|^(ii9«s»  tha^gl^iyoi;  in 
)iis  presence,  nor  even  read^o)ijini^  raaj^be  jpsqr 
'  nounced  for,  being  conformable  to  such  further 
instructions.  '      ' 

Upon  the  point  of  14 w^  there  ceitairil^  have 
been  cases  where  a  paper  written,  in  the  l(fe- 
time  of  the  testator^   but  neither  reduced    into 
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writing  in  his  prestfncj^,  nor  read  oVer  to  him, 
yet  been  established  :  but  then  they  have  been  so 
estaUtshed  upon  ca^es  perfectly  clear,  both  as  to 
the  intention  of  the  deceased,  cbnveyed  by  bis  iii* 
struettons,  and  that  the  paper  was  exactly  con* 
formable  to  such  clear  and  decided  intentions.  The 
Court  bar  always  acted  with  extreme  caution  in 
such  cases  ;--«>but  such  is  the  principle  laid  down  in 
several  within  my  own  recollection.  In  Bury  v. 
Bury  (a).^^CampbeU  v.  Campbell  {b). —  HHngrove 
V.  Bye  (c). — Simpson  and  Davison  v.  T&mple  (d), 
^-^Woare  and  Hayes  v.  Hayes  {e). 

Is  there  then,  in  this  case,  such  -clear  evidence 
of  the  intentions  of  the  deceased,  and  of  the  ac- 
curacy* of  paper  B.  as  the  Court  has  always  re- 
quired ?— There  is  miich  confuakm '  between  the 
witnesses.^^Accordirig  to  Thomas,  you  would*sup- 
pbse'  that  the  suggestioh  originated  with,  hiw,  in 
consequence  of  what  had  previously  passed  be* 
tween  him  and  the  deceased  respecting  the  wife, 
Md'that  Eidis  iipon  that  went  to  Dai^s  td  consult 
him  what  was  to  be  done. 

According  to  Edis,— he  went  to  iJawes  to  sh^W 
hint  the  instructions ;  Which'  was  straifge,  as  Daaves 
was  |>fesent  when  they  had  been  given  in  part^ 
and  had  just  heard  them  teed. 

A-cCordingto  Dawes;<rt  was  an  idea  started  by  him^ 
Mlf;<bat  theire  wonld  be  children ;  aind  he  and  Edis 
agreed  that  if  children  should  be  born,  it  would  be 

(a)  Prerog.  Hilary  Term,  1791. 
(5)  Preco^  Mic^elms  Term,  1797. 

(c)  Prero^.  Michaelmas  Term,  1799» 

(d)  Prerog.  Trinity  Term,  1801. 
'   to  Prerog.  Hilary  Term,  1807. 
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proper  that  a  trust  should  be  raised  for  them,  and 
that  the  deceased  should  hi  consulted  upon  that 
point ;  and  in  that  Edis  agrees.  It  seems  rather  ex-> 
traordinary  that  thiey  should  have  thought  it  neces^ 
sary  to  have  consulted  the  decealsed  upon  that  poiht ; 
for  surely  the  instructions  -alrtedy  gtvtn  implied  it. 
— The  deceased  had  already  declared  that  his  bro- 
ther's will  was  to  be  the  basis  of  his  o\*n  ;  that  his 
wife  was  to  be  provided  for  exactly  as  his  brother's: 
How  would  Mr*  Edis  hav*  drawn  the  will  ?  After 
the  legacies  he  would  have  given  400Z.  a  year  to 
the  wife  ;  he  would  have  given  the  residue  to  the 
children,  if  any  should  be  born  ;  but  thcase  of  no 
issue,  or  the  issue  dying,  then  the  residue  to  the 
wife  for  life  ;  and  then  to  the  relations.     To  leave 
the  wife   exactly  as  the   brother's,— to   provide? 
for  the  contingency  of  children  being  born, — it 
wanted  no  further  Instructions  for  that  purpose; 
and  yet,  both  Edis  and  Dawes  say  that  it  was  to 
dimsult  the  deceased  on  that  ^ftit,  and  on  that 
^D^  only,  ihat  Edis  again  went  to  speak  td  de- 
een^ed:    But  iiow  does  Mr.  Edis  state  that  lie  |>tit 
■the  <)uefi«ion*?i!  Not  one  ivord  df  iproviillngf'for  the 
tM14l^«n;^if^)iefshould  have  dny,'>MM  Mising^b  trust 
for  their  benefit ;  but  ^'  whether,  in  the  event  of 
}ii$'  having  no  dhiMt'— be  Me^titthe  o^esMue  of  his 
'propertiy '  to  gO'  10  h\^  relations ?*'  Not  wtiether 
in  iheQvent  of -^having  a  chitdr  b^>  ^vould   haVe 
a  trust  vaised  tO'  provide  .fi^  that  child  ^    How, 
g^gfoTithe  {purpose  of  ooifsultifig  this  decea^^ 
upbn'the  event  of -Ms  having  chiMrenv  ^o^k)  he 
possibly  have  <  put  i  this  single  ^uestk>n  upon  the 
•vent  of  hishavif^  no  ehildretii 'is  not  easily  un-* 
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i8ii»  fler6tood;T-4>uf7if.tb|S'qi]9tiaa  was  >hjiiia  p|iV  '^f^ 
T^rm*  must  the  decease!  r^avq  u^eirstcfod  it?  /.WJiyit^ 
residue  after  the  pmupity  of  4^L :  to  the  wif^;-^ 
How  was  the  case^jof  the  brother^s  wjfe?-  Sk^()fsft 
W009.  a  ppn,— she  bad  up.  ajpouity  of  4()QZo  the  resiflu^  yvf^ 
t^  provide  ^r. the  son.  Tihe  dece^ised^  w^o  iwas.aft^ 
ing  executp^, ; weUk  knew  tjl^i^ ;  he  iJheQ  most  na t^Tfilly 
understood  (be  qve0tioB>  nbether,  )if  tbere  wasi'ipo 
ciiiM,  the  residue  .should  go  to  th^  relations/'  JdW 
answer  is,  ^'  No,  .all  to  my  Mfife."  That  i$,  not  ^nl^ 
\l\e,iO0L  a  y^ar^.^jmy  brother's  wife;  ha^ ;  but  ^ 
ifl^restt.,fcir.4i/e.of  the  resjdue,:in  (^ase  wehavejpiQ 
(:jl;Mlf)r^^:^f  my  broth4r:«:wifp.wou^d<,h|jV6  h^A  m 
thB  si|rae;f{Yent  .'i   r- ./t  ..o;,;  ;.  ^..  ;.-,.,     .. 

.  Supposing,  tbe  .^efi^sedl'a .  fal^ttUies  bad'.bUfeO 
ever,  so  M?rt  au4  aHve,  tbis.wi^va  very  naturll 
and  probable  ipifu^defftaiidipg^cCQnsideriBgthaVr 
explicit  he  bad  bf^i^  .that  bf^  meifol;  V><do  bxaetly 
the^^me  for  his,  wifevtbfiltlbis  toif0lhef<fcbd.  doti0i; 
nff4  also  for.hji.ai^l^^F':— ri»  ^yijOiiiC^  uttdei^stan^ 

ii^g  of  tiie.qu«!^tiQiOj,hpw  could  the^deceasedifimr 
sibjy  baye.  re<)9iledi|tft  the  idea^cJtoiviHg  bis  p^rft- 

PWty  fnpm  bis  wiff)i-r4eayi«g  fe0^vhpki.:fcr  I^e^ 
be^.m^st  .have  undeiistpadi  U^  .the  r^ffdtteJMfj^ttit^ 

;  iBfit  that  ^  upoA ,  this  > wigle  ^^tion^  ^nd  r^inglt 
^iMfwer^  the  Court. is  to:  tfike  it, .  that  thediae^ase^ 
had  totaUy  cbmigf d  the m\^ f.j^lati  aad  .priiidple 
of  ^  bis  tcfiitf^meiitaty  liinporitioni  and  that  be  mtaiit 
now  to.exclude  his  owa  family  altogether irooDifvy 
y0verstoiiary  interest*  iu  bis  property,  is  quite  ioii- 
poissible,  Th^  Goiurt  would  require  that  his  chao^ 
ofiul^utiQli  sbduld  be  Aostd^alinctly  ascerUdncd 


V. 


PREROOilTlf«  COOfft'  09  tAffWABURY.  37^ 

by  ^conversation  fttid  esiptati&ttoil^,-  no  Ihdt  liiere  j^J*^^* 
could  be  tto'  {MsstbiNiy  of  dovkyV  <^  the  deceased's  ^erm. 
itieaning.  The  Court  Would  also-  require  that  his 
cufiftcity  Bh6uld  hare  been  fully  prbved^  even  if  the 
question  and  answti'  v?eM  not  ikkVie  to  any  mis^  Wood. 
conception.  The  deceased  had  been  strongly  ide-f 
lirioud  a  short  time  before  ;-Mie  Was  mgain  strongly 
ddirion»  in  a  short  time  (within  aboilt  t#o  hours) 
after ;— he  had  been  fatrgueA  by  t^is  trttnsactbn^ 
by  giving^  instructions  for  the  wilt  smd  the  discus-' 
sion  respecting  the  executors ;  he  had  thrown  him« 
self  on  his  pillow,  rather  rqoicing  that  he  was  re-' 
Keved  when  the  business  of  the  third  executor  to 
be  appointed  was  arranged.  He  had  been  left: 
some  little  time,  since  his  friends  had  quitted  the 
room,— he  vrould  naturally  be  in  a  dull  torpid  stated, 
— ^not  readily  apprehiending  a  single  question,  nor 
accurately  Hscertaining  his  own  meaning  by  ft 
single  answer  to  that  question.  Under  such  cir^^ 
cumstances,  to  pronounce  for  a  paper  not  written 
in  his  presence,  and  never  read  over  to  him,  W6ttld 
be  going  infinitely  further  than  the  Court  has  ever 
done,  or  than  it  can  ever  safely  do. 

In  addition  to  this,  what  is  paper  B.  ?  Why  it  con- 
tains a  direction  beneficial  to  the  widow ;  that  she 
sbfdl  at  all  event?,  even  if  there  were  children,  have 
all  the  dtvidendi  for  the  first  year;r-a  beqneiit  mft 
warranted  by  the  brother's  will,  nor  by  any  directk>ni 
suggested  to  have  been  given  by  the  deceased  him** 
self.  It  is  said,  this  bequest  is  inoperative  ;  so  it 
may  be  by  events ; — but  how  can  the  Court  rely  in 
any  degree  on  the  accuracy  of  such  a  paper?  Thia 
bequest^  and  the  disposition  of  the  residue  abso* 


Wood 
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M^V\  ^^^^y  to  the  wife>  would  both  be  introduced  with 
Term,  less  caution^  as  Mr*  Edis  expected  that  the  whole 
would  undergo  the  revision  of  the  deceased^,  and 
that  would  make  him  less  careful  on  this  second 
Wood,  interview  to  explain  the  matter  more  fully,  and  ex- 
actly, or  to  write  down  this  importiint  alteration, 
and  read  it  over  to  the  deceased,  and  take  care 
that  he  fully  understood  the  nature  of  this  change. 

The  Court,  therefore,  has  not  the  least  doubt  or 
hesitation  in  rejecting  paper  B.; — but  in  respect  to 
A*  1  shall  strike  out  the  clause  written  since  the  de- 
ceased's  death.^With  the  exception  of  Ahat  clause 
the  paper  is  fully  proved  to  have  been  dictated  by  the 
deceased,^ — read  over  and  approved  by  him, — and  by 
referring  to  the  will  of  the  brotlier  to  conUin  the 
testamentary  intentions  of  the  deceased. — Nothing 
which  passed  afterwards  has  satisfied  me  that  the 
deceased  in  any  degree  departed  from  or  altered 
those  intentions. 

I  pronounce  for  A.  together  with  the  will  of 
Japob  Wood  therein  referred  to,  as  together  con- 
taining the  will  of  the  deceased,  the  words  of  the 
clause  in  A.  being  first  struck  out. 


'  The  Judge  accordingly  struck  out  with  his  own 
iumd,  the  following  words  in  paper  A.,  ''if  children : 
if  none,  to  leave  all  estate  and  effects  subject  as 
hereunder.'* 
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Catherine  Moore  died  August  16,  1813,  ^fr,^hSli 
possessed  of  a  personal  estate  amounting  to  about  [^<!£|i|^ation, 
30,000/.;  she  left  three  sons,  Tliomas,  George,  and  "u,^*,S!"' 
Peter ;  Peter  ^va»  a  lunatic.  prtoJ'ilu  of 

The  following  testamentary  papers  were  found  [^Mrt.*'""'" 
at  her  death. 

(A.)  "  In  the  Name  of  the  Father,  and  of 
the  Son^  and  of  the  Holy  Ghost.  Amen. 
^M,  CATHERINE  DE  KILLIKELLY 
and  MOORE,  Widow  to  the  late  George 
Moore,  of  Ashbrook^  and  Moore  Hall,  Esq* 
declare,  before  my  God  and  man,  my  last 
'^  Will  and  Testament,  under  my  hand  and 

% 

j(a)  The  Author  hu  been  indaoed,  in  conpliaice  with  tbe 
saggestioot  of  seTeral  of  hU  professional  friends,  to  give  tbi^ 
caie|.both  in  the  Court  of  Prerogatire  and  the <Gourt  of  Ap* 
peal)  and  also  the  case  of  Johnson  t..  Johnson^  decided  in 
the  Prerogative  Court  in  the  course  of  t)ie  last  year,  a 
priority  OTer  many  cases  which  hare  preceded  them.  It  14 
tboaght  that  the  important  points  6f  testafaeuiarj  law,  which 
li||f  e  beoD  agitated  in  both  inslances,  wiiljusltfy  thft  preftrcnce. 
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^^  seal^  in  my  perfect  senses  and  good  health, 
^^  that  if  the  Almighty  pleases  to  call  me  to 
'^  himself^  on  the  road  going  to  Ireland,  or 
any  whfere  else,  or  by  sotne  6ther -' titifore- 
seen  accident,  as  we  are  all  mortal,  leave 
every  thing  I  possess  in  Spain,  England, 
Ireland,  or  any  other  part  of  the  world,  as 
property,  lands,  houses,  money,  jewels,  plate, 
^'  linen,  and  every  kind  of  houseal  furniture 
•^  of  every  description,  between  my  son  Thomas 
*'  Moore,  and  my  son  Peter  Moore,  if  the 
latter  gets  back  his  senses  again ;  in  case  i| 
is  not  God's  will  this  should  happen  to  him, 
pray  bis  B'.  Thomas  Moore^  to  do  by  him 
^'  as  it  would  be  most  comfortable  to  be  dona 
^^  to  himself,  if  himself  was  the  person  in- 
'^  flicted  by  the  divine  hand.    I  name  my  son 
^'  Thomas  Moore  sole  executer  of  all  I  have^ 
*'  or  will  have,  or  possess.     In  my  husband's 
'^  will,  made  in  Alicant  the  year  94,  \%  ex- 
^'  pressed,  that  if  any  of  my  sons  disobed  me 
'^  in  any  respect,  I  might  give  bis  share  to  any 
''  other  of  his  sons,  as  I  pleased  or  thought 
'^  proper.     I  now  exclude  and  disinheirite  my 
*'  eldest  son,  George  Moore,  (possessing  all 
^'  his  father's  lands  in  Ireland,)  him  and  all  his 
'^  heirs  for  ever  and  ever,  to  have  the  least 
claim  or  title  to  any  thing  belonging  to  me; 
as  likewise,  any  thing  that  his  father  left  to 
my  disposal  upon  no  pretext  whatever,   for. 
his  ungratefulness,  undutifubess,  and  disre* 
speet  to  me,  the  best  and  fondest  of  mothwir 
^^  to  him  mcire  than  any  of  her  other  sodiii 
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'^  tba^;  brought  John  and  Tom .  to  be  jealous       i^io- 
^'  of  me  on  bis  account^  when  he  got  the  Jast      TVrmf 


^'  sum  out  of  my  power,  as  only  executcice, 
-gires  himself  away  for ^ life,  into  a  family  *metcal^"* 
''that  he  knows  in  his  beart.  were  tbe  rmeans         v- 
*'  of  his  father's  and  brother's  mo9t.  miserable 
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and  untimely  death;  who  the  meanest. and     Moork. 
''  most  ill-natured  of-  spns^  his  recoa^>ence 
''  to  me  for  all  my  sincere  affection  and  tender- 
^'  ness  I  had  ever  for  him  in  particular  is  to 
'^  conclude  his  ruin,  without  even  leting.  me 
''  know  one  word,  neither  ask  my  advice,  or 
'^  wait  for  my  answer^  which  he  ought  to  have 
'^  done,  after  so  often  protesting  to  me  he 
''  would  rather  die  than  once  offend  me,  and 
''  that  he  was  coming  over  to  Spain^  who.  can 
''  believe  such  a  person.     I  declare  before 
''  God,  who  is  the  Searcher  of  hearts,  that  he 
*^  baa  deceived  ine  more  than  I  can  have  wx>rds 
to  express,  therefore  in  njy  turn  must,  re- 
nounce him  to  be  my  son,  and  errace.  him 
as  much  as  possible  out  of  my  memory^  till 
my  latest  breath ;  I  leave  my  B^  Mr.  Bryan 
Paul  de. Killikelly,  one  100. pounds;  my  S^ 
''  Fannj  at  Hpu^n,^  France^  one  \QO,pound8, 
*'  a  year  while  she  lives  to  pray  for  me ;  to 
my  niece  0/Neill  de  Ark>x»  fifty  pounds  a 
year  while  st^.  %^>^  o^  ^o^  Ufe ;  to  Micaela 
Perez,  for  \^^x  good  services,  a  piset  a  day 
for  life ;  to  my  two  nieces  in  Lisbon, .  fifty 
pounds  each ;  to  the  nun  Miss.  IVforoay  in 
isjt  twenty  pojunds  to  pray  for  fne ;  to  Do^ 
vol.  I.  8  c 
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loxes  my  grand  niece,  daughter  to  O'Neill  dc 
Arlot,  fifty  pounds  to  pray  for  me ;  to  my 
nephew,  Mr.  Arthur,  twenty  pounds  to  pray 
for  me ;  if  please  God  I  die  in  Ireland,  I 
desire  my  son  Thomas  to  have  me  carried  to 
Galway,   to  be  buried  in  the  Convent  of 
Pryar's,  of  St.  Oominick,   near  the  place 
where  my  uncle,  bishop  Killikelly  lays,  as  I 
"  should  never  consent  to  leave  my  bones  on 
any  spot  belonging  to  my  once  dearly  be- 
loved son.    1  desire  my  son  Thomas  to  have 
my  funeral  as  simple  as  possible,  no  ostenta- 
tion, but  corresponding  to  me.     I  leave  two 
"  thousand  masses  to  be  said  for  me  from  the 
day  of  my  death,  as  fast  as  they  clergy  can 
say  them,  looking  out  for  the  best  and  poorest 
livers,    at  6  reals  each  mass ;    three  high 
*'  mass's,  and  the  whole  office,  to  be  said  be- 
fore I  am  laid  under  ground;  20  pounds  to 
be  given  to  the  po6r  the  day  of  my  burial ; 
to  Micaela  Antonio,  and  Visenta,  mourning, 
and  an  ounce  each  ;  to  Marg*^.  the  French 
*'  maid,  her  wages  to  be  paid,  her  mourning, 
*'  and  an  ounce  besides,  to  Tomasas  S".  and 
''  nephew  an  ounce  each  :  my  nurse's  son  in 
*'  Bilboa .  two  ounces  my  son  Tom's  nurse, 
*^  and  ounce  Aug",  mourning,  and  an  ounce 
"  of  the   14  in  Mr.  Moore  will  to  be  por- 
tioned I  only  paid  three  of  them,  they  must 

_  « 

be  paid  by  my  son  Tom,  if  I  don't  live  to 
''  do  it ;  of  the  two  thousand  mass's  1  leave  to 
"  be  said  £Dr  the  repose  of  my'  soul^  200 
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"of  them    must  be  offered  in  the  Capuch       J8j6. 
in  convent,  in  Alicant,  where  my  dear  aunt      Term, 
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is  buried^  and  fifty  in  each  church,  and 
*'  and  convent  in  Alicant  likewise  for  me  ;  all  i^ietcalp 
''  my  best  silk  cloaths  to  be  cut  up  and  made 
*'  into  vestments,  for  the  alter;  all  my  other 
*'  cloaths  and  linen  to  be  divided  between  my  Moore. 
S'.  Fanny  and  my  niece  Helen  O'Neill; 
what  they  don't  like  of  them  I  leave  to 
"  Micaela,  and  the  other  good  servants  that 
''  shall  attend  me  in  my  last  sickness,  paying 
'^  them  well  besides ;  to  my  confessor  10 
guineas  to  pray  for.  me;  let  him  and  the 
other  clergyman  who  says  mass  for  me  and 
"  assits  at  my  funeral,  be  payed  as  they  ought 
''  to  be.  I  leave  a  guinea  to  the  woman  who 
"  will  dress  my  corps ;  if  1  die  in  London,  I 
"  order  my  body  to  be  buried  at  St.  Pancras ; 
''  the  9th  and  SOth  day  after  my  decease, 
to  be  said  each  day  33  masses  if  poss- 
ble,  they  can  do  it;  in  case  the  Court  of 
Spain  dos  not  continue  to  pay  the  Spanish 
chapel  here,  I  will  take  it  for  my  Ace*  to  pay 
the  clergy,  tlie  four  now  in  it,  4  women, 
''  and  the  porter,  besides  the  boy's  school,  and 
'^  must  get  one  for  thirty-three  girls  at  my 
expence.  I  have  money  here  in  the  funds, 
besides  six  thousand  dollars  for  this  purpos,  * 
in  my  trunks  in  Spain.  I  have  a  small 
anuity  here  of  twenty  guineas  a  year,  in 
peaceable  time,  this  sum  I  leave  for  ever 
''  and  ever  to  have  masses  said  for  the  repose 
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''  of  my  soul  particularly^  must  be  offered  hf 
"  clergy   without  reprove  from   heaven.      I 
"  leave    Micaela   and   Marg*",  the   bed   and 
bedstead  they  lay  on  in  my  house  in  Alicante 
with  two  pair  of  sheets  each,  and  to  Mi- 
caela 3  table-cloths,  and  11  napkins  with 
blue  strips,  I  had  three  French  ones ;  to  my 
'^  niece  Helen   O'Neill,  4  pair  of  my  own 
^'  sheets.  4  middleing    table-cloths,    2  dozen 
napkins,  1  dozen  fringed  towels,   1  dozen 
coarse   new  cloths,    that  she  should    pray 
for  me;   Mrs.  Atby  one  hundred  pounds. 
^'  I  thank  God  I  have  no  debts  to  pay,  but 
forgive  my  B'  wliat  he  ows  me.     I  better 
my  son  Thomas  in  every  thing  which  the 
'^  laws  of  Spain  permits,   provided   he  don't 
''  marry  like  his  B'  Geo.   into  a  family  he 
'*  knows  I  dislike,  my  niece  de  Arlox,  will  tell 
him  one  of  them.     George  married  without 
ever  leting  me  know  one  word  of  his  match^ 
''  neither  asked  my  advice,  nor  waited  for  my 
consent ;   for  this  reason  exclude  him  for 
ever  and  ever,   to  claim  any  inheiritance 
from  me,  nor  do  I  wish  ever  to  see  him 
'^  while  I  live,  nor  any  body  belonging  to  him^ 
for  earring  my  gray  hairs  to  the  grave  with 
sorrow.     I  leave  Pedro  Perez,  mourning; 
'^  and  an  once  to  Maria,  the  old  woman,  that 
come  to  diner  for  charity,  half  an  onze  to 
pray   for  me;    to  her  son,  the  Capuchin 
Fryar,  half  an  onze  to  say  forty  masses  in 
my  intention  at  a  pisset.    I  leave  all  my 
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power  to  ray  son  Thomas,  in  regard  to  any  I8I6. 

property  belonging  to  his  B'  Peter  to  manage  Term. 
it  for  him,  till  please  God  he  gets  back  his 
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five  senses,  excluding  his  B'.  George  to  have     i^^^alf 
any  thing  to  say  to  him,  except  to  give  up  t>. 

by  my  commands  the  fortune  his  father  left     ^  *^/  I 
''  him  in  the  Irish  Will,  being  a  better  B'.      Moom. 
''  and  dutiful  son  ;  and  do  declare,  that  George 
'^  did  not  follow  my  advice  about  geting  him 
back  his  senses,  and  for  so  doing  I  shall 
never  forgive  myself  to  have  sent  him  from 
Spain,  to  be  tutered  by  such  an  .unworthy 
son  as  George  has  proved  to  me  by  his  un- 
dutiful  actions.  My  blessing  to  my  two  sons 
^^  Thomas  and  Peter,  may  heaven  shower  upon 
''  them  both  every  blessing,  to  be  good  and 
'^  dutiful  to  the  fondest  and  best  of  mothers. 
^'  I  sign  with  my  own  hand  and  seal 
-  CATHERINE  BE  KlLUKELLY 
'^  and  MOORE.      (L.S.) 
"  London,  29th  May,  18D8." 

B. 

( The  black  linea  are  to  shew  in  what  manner  the 
original  paper  was.  found  cut.) 


€€ 
tt 
t€ 

€C 

*    , 

tt 


In  the  name  of  God.  Amen« — 1,  Cathenne 

Moore,  late  of  Alicant,  in  the  kingdom  of 

Spain,  but  now  of  \yimpole-8treet,  in  the 

parish  of  St.  Mary-le-bone,  in  the  county 

of  ^Middlesex,  in  the  kingdom  of  England^ 

l^vf^dow^  do  make  and  publish  this  by  last 
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{will  and  testament,  in  manner  following, 
(that  is  to  say)  I  will  and  desire  that  my 
dear  son,  Thomas  Moore,  shall  and  do,  as 
soon  as  conveniently  may  be  after  my  de- 
cease, procure  my  remains  to  be  decently 
and  carefully  deposited  in  some  appropriate 
place  in  England,  until  a  convenient  oppor- 
tunity shall  by  him  be  obtained  for  safely 
conveying  my  remains  by  sea  to  Spain  ;  and 
when  such  opportunity  and  conveyance  shall 
have  been  so  found  and  obtained  by  him^ 
then  I  will  and  direct  that  my  said  son, 
Thomas  Moore,  do  and  shall  cause  and  pro- 
cure my  remains  to  be  decently  and  care- 
fully conveyed  to  the  city  of  Alicant,  in  the 
kingdom  of  Spain  aforesaid,  and  afterwards 
that  he  shall  procure  them  to  be  interred  in 
my  own  vault  in  the  Capuchin  church,  out- 
side the  said  city.  I  also  will  and  direct  that 
all  my  just  debts,  funeral  expences,  and  the 
charge  of  the  probate  of  this  my  will,  be 
paid  out  of  my  personal  estate  by  my  said 
son,  Thomas  Moore,  my  executor,  and 
charged  and  chargeable  with  the  payment 
thereof.  I  devise,  give,  and  bequeath  all 
my  lands,  tenements,  and  hereditaments, 
whether  in  freehold  or  copyhold,  and  also 
all  and  singular  my  personal  estate,  goods, 
chattels,  household  furniture,  plate,  books, 
wearing  apparel,  stock  in  the  public  funds, 
ready  money,  bunds,  mortgages,  notes  of 
hand,  and  all  other  securities  for  money. 
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rent^  arrears  of  rent^  interest  of  monies^ 
debts  due  and  owing  to  me,  and  all  other 
my  estate  and  effects,  of  what  nature  and 
kind  soever,  and  wheresoever  situate,  whe* 
ther  it  be  in  Spain  aforesaid,  or  in  England, 
Ireland,  or  elsewhere,  that  I  shall  be  seis^ed 
or  possessed  of,  interested  in,  or  entitled  to 
at  the  time  of  my  decease,  unto  my  said 
dear  son,  Thomas  Moore,  to  have  and  to 
hold  the  same,  and  every  part  thereof,  unto 
him  the  said  Thpinas  Moore,  .his  heirs,  exe- 
cutors,  administrator^,  and  assigns,  for  ever, 
or  according  to  the  nature  and  quality  theife- 
of,  and  to  be  by  him,  my  said  son,  Thomas 
Moore,  peaceably  and  quietly  held;  occupied, 
and  enjoyed  for  ever,  free  from  the  claim  or 
demand  of  a,ny  olher  person  or  persons  whom- 
soever, and  only  subject  to  the  payment  of 
my  debts,  funeral  and  testamentary  ex- 
pences  as  aforesaid:  and  further,  to  be  sub- 
ject to  such  legacies  (if  any)  which  I  may 
hereafter  bequeath  by  any  codicil  or  codi- 
cils to  be  added  to  this  my  will.  And,  lastly, 
I  do  hereby  nominate,  constitute,  and  ap- 
point my  son,  Thbmas  Moore,  sole  execu- 
tor of  this  my  last  will  and  testameilt ;  and 
I  do  hereby  revoke  and  roake^void  all  former 
and  other  wills  by  me  at  any  time  hereto- 
fore made,  and  do  declare  tKts  only  to  be 
my^  last  will  and-  testaiMtit;  In  witness 
whereof  I,  the  said  Catherine  Moore,  the 
testatrix,  have,  at  the  bottom  of  the  first 
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of  this  my  will,  (the  whole  whereof  is 
contained  in  two  Khteets  of  paper)^  subscribed 
my  name^  and  to  this  second  sheet,  my  hand 
%nd  seal^  this  thirteenth  day  of  December^ 

'*  n  the  year  of  our  Lord  one  thousand  eight 

^'  htindred  an(i  ten. 
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Signed,  sealed,  published,  and  de-" 
''  dared  by  tbekbovenamedCathe- 
"  rine  *  Moore,Rhe  testatrix^  as  and 
^^  for  her  last  wpll  and  testament,  in 
the  presencelof  us,  who,  at  her 

in  herpresence,  and 
ce  of  each  Other, 
bed  our  names  as 


'^  request,  and 
''  in  thie  preseh 


€€ 
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^C.  MOORE.  (Seal) 


have*  8u1}scri 
witnesses  thlereto. 


i  ! 


J 


"  Eleanor  a  Archdeacon^ 
''  Ednxfl  Archdeacony 
'^  P.  Archdeacon, 


East  Street, 

Manchester 

Square. 


/t 


a 


(a)  London,  the  6th  August,  1812. 

''  In  the  name  of  God,  Amen. — I,Catiierine 
*'  Moore,  widow  of  the  late  George  Moore, 
*'  of  Ashbrook,  and  Moore  Hall,  Esq.  in  the 
^  county  of  Mayo,  in  Ireland,  make  my  last 
''  wiU  and  testameat,  in  my  perfect  semes  and 
''  good  health,  not  knowing  how  soon,  neither 
^'  the  boar  or  instaiit,  that  the  Almighty  God 


(a)  There  wers  many  eraseres  and  ioterlineationi  In 
pa|Mr» 
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'^  should  call  me  to  himself  out  of  this  world.      ^}^' 
''  wish  and  desire  my  ^  will  should  be     .  tJ^. 


*'  made  in>  the  following  manner  by  a  lawer 

"approved  of;   I  bequeath    my  son   Peter  metcaw 

'^  Moore           Awhile  ihe  '  lives  unsain^  three  v. 

Dq  ]&  Touts 

"  iHind^  poiiiid's  a  yter^  that  he  should  be  well  9. 

'  "taken  fcare  of,. { and. have  what : may  be  com-  Mooee. 
"  fortaUef  to  -him;  in  his  present  state^  but  if 


€€ 
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God  pleeises/to^veihimback  his  five  senses 
whatever  I  bequeath   must  he  divided  in 
three  |eq«alpartB;  .and  give  him  one  of  the 
3  parts;  but' then '  as  toithe  three  hundred 
'^poundsva  year/  I  bequeath  that  to  him  be- 
"  sides 'forever  audi  ever,  to  him  and.  bis  exors 
heirs  lawfully  begoten^  asfhe  was^  to  me  the 
only  obeditot  audi  more  datifol  to.  me  than  my 
two  mdntiotiedflpns;  I  bte]iieath  td.my  sister 
il  V  pMti^ikirlCillHIy.itowtatRauen,  fifty  pounds 
«i.  year  while  she  Kves/andat  her  death  to  fifty 
^^  poondi  more  to  pay  her  funeral  expences. 
I  beqtaesroy  B'-  B.:  P.:  Lynch  de  KillikelJy 
no»  at  Bilboa^  one:  too  hundred  pounds^ 
and  forr^ive  him  the  9000  R*.  he  owes  me. 
I  all  vnyjuels^  I^te,  linen  of  all  kinds,  with 
aU  my  eiilk  eloaths :  furniture  of  this  hou^, 
^^musi  be  sold  for  as  miich^as  can  be  got  for 
^'  ity  not  to  sell  it  in  a  hurry.     I  leave  it  in 
^' charitable  use^^  but  hope  to  live  to  sell  it 
^'Hiypelf  be  1  desire^  and  give  away  my  car- 
"^^  {rfty'wiiicb  my  aunt  gave  me  with  the  sofa, 
^^and  ^Ifd^arnnred  chairs  to  a  friend  which  I 
*' don't,  tiame^  as  U  is  my  wilK  and  pleasure 
^*so-td  \4o; 'this-  house,  without,  the  furni- 


,:  '* 


€€ 
C€ 
•€ 
€( 


386 


CASKS  DVrSKMmED  .  IV  THE 


1816. 

Hilary 

Term. 


Moore  and 
Metcalf 

V. 

DelaToBRs 

V. 

.    Moose. 


€f 


■\     * 


€€ 


rf 


<t 


€<' 


tt 


t€ 


fare,  I  leave  to  my  niece  Heleti  O'Neill 
'^  For  ever,  and  after  her  to  her  daughter 
''  Doloxes,  if  she  proves  datifiil  to  her  mother, 
"  otherwise  she  may  disinherit  her,  they  must 
never  sell  it/  but  mn^t  go  to  one  of  her  sons 
wiio  shall  be  most  dutiful  -to  her.  I  'leave  my 
two  nieces  in  Lisbon,/  Mrs*  Cusin  and  Mrs. 
CloQghan  x  oiie:  bundled:  p6ands  each  fpr 
once,  and  ray  liiece  in  Paris,  the  liun,  Helen 
Moroney  50  pounds  once;  Co  Micaela 
*■  Perez,  I  kave  her  3  reals  plate:  every  day 
"  vrhile  she  lives,  with  mourning  for  her,  and 
'Mf  I  have  any  other  woman  in  Clara 
*'  Ramiro,  to  pay  their  wages wtill  the  day  of 
'^  my  deaths  and  give  them  mourning ;  to 
"  blind  Pira  2  reals  a  day  white  he  lives. 
I  pray  that  my  corps  should  be  buried  with 
my  dear  aunt,  at  tAe  Captichins  in  Alicant, 
in  the  vault  I  got  made  there  myself.  If 
they  won't  permit  I  should  be  buried  there, 
"I  desire,  at  niy  own  expens,  to  be  sent  in  a 
"  decent  manner  to  Galway,  iu  Ireland,  and 
*^  be  buried  near  the  place  my  uncle  Peter, 
*'  the  bishop,  lies,  in  the  chapel  of  the  Domi- 
'^  nican  friars.  In  case  I  shall  be  buried  there, 
bequeath  them  two  hundred  pounds  for 
my  funeral  expenses,  and  charitable  uses. 
To  my  faithful  aerv^  Tomasa  Cloreas  S*  20 
''  dollars  once.  To  her  son  twenty  more  once. 
"To  Tom's  nurse  30  dojlars  once  current 
''dollars,  and  desire  my  son  Thomas  to  sell 
every  thing  that  belongs  to  me  in  Spain,  or 
any  where  else,  with  all  tt^  acc^,  and  give 
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them  up  clearly  and  justly  to  my  executors,     ^?^^- 
that  they  should  dispose  of  every  thing  that       Term. 


''  belongs  to  me  as  I  shall  desire  or  put  in 


€t 


writing.     As  to  the  lease  of  this  house,  I     mitcalf 
shall  dispose  of  it  myself;  that  my  will  should  V; 

be  valid  in  Spain';  leave  one  guinea  to  the        .  9. 
•  holy  house  of  ''  Jerusalem."    I  annull  every      Moore. 
other  will  I  have  wrote  myself,  or  got  it 
wrote  by  any  other  person,  except  this  one 
"  of  this  date,  which  I  now  write  with  my 
own  hand, 

I  name  as  my  two  executors, 
''D"  Manuel  de  la  Torre, 
"Father,  &  Mr.  Prans 
''  Archdekin. 

CATHERINE  MOORE. 

'^  I  bequeath  my  son  Peter  all  I  have  to 
"  leave  in  this  world,  for  his  being  to  me  an 
obedient  and  dutiful  son,  till  he  became  un- 
sain;  and  as  it  is  God's  he  should  be  so, 
*'  leave  him  all  I  my  property, 

''  that  he  should  be  taken  better  taken  care 
"  of,  and  live  more  comfortably ;  but  if  he 
'^  dies  without  coming  to  his  five  senses,  and 
*^  even  if  he  only  gets  them  at  his  death,  I 
'^  desire  my  executors  to  appropriate  all  my 
**  property  I  left  my  son  Peter,to  be  laid  out 

"  in  charitable  uses,  as 

« 

This  paper  was  endorsed 
"  Mrs.  Moore, 

''  of  Alicant. 
''  Last  Will." 
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E. 


1S16.  Resides  theae  there  was.  the  draft  of  a  will  dated 

xlmi!      Dec.  1810,  by  which  the  deceased  bequeathed  all 

^^'^'"^^^^    .  her  property  to  Thomas  Moore^  and  the  following 

MetcaTf  "^  f^rm  of  a  Wdicil : 

V, 

DeJa  Torre 

r. 

Moore* 

The  lines  round  this  paper  hre  to  shew  in  what 
manner  the  original  was  found  cut 

Form  of  a  Codicil  to  the  Will  (if  such  be  intended.) 

Whereas  by  my  will  hereuqto  annexed, 
bearing  date  the  day  of  December^ 

1810,  I  thereby  give,  devised,  and  be- 
queathed unto  my  dear  son  Thomas  Moore, 
all  my  real  and  personal  estate,,  of  which  I 
should  die  seized,  possessed  of,  interested 
in,  or  entitled  to,  subject  only  to  the  pay- 
ment of  my  debts,  funeral,  and  testamentary 
expences,  and  such  legacies  as  I  might  be- 
queath by  any  codicil  to  be  jadded  to  my  said 
will.  Now  1  do  hereby  further  bequeath 
unto  [here  name  the  nature  and  amount  of 
the  further  bequests,  and  the  exact  descrip- 
tions of  the  persons  to  whom  such  legacies 
are  bequeathed].  And  I  do  hereby  declare 
and  direct  that  all  the  said  legacies  be- 
queathed in  and  by  this  codicil  to  my  said 
will,  are  and  shall  be  accounted  and  are 
charged  upon  all  my  estate  aad  effects  so 
devised  and  bequeathed  to  my  said  son 
Thomas  Moore  as  aforesaid  ;  and  that  the 
same  are  to  be  paid  by  him  out  of  my  estate 
and  effects,  within  after  my  de-> 

cease.    And  I  do  ordain  and  declare  this 
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present  writing  to  be  a  codicil  to  my  said 
will  annexed  hereto;  and  that  it  shall  be 
taken  and  accepted  as  part  thereof;  and  I 
do  hereby  confirm  my  said  will  in  every 
particular  thereof,  that  is  not  hereby  alter- 
ed. In  witness  whereof,  I  have  to  this 
codicil  set  my  hand  and  seal^  the  day 

of  18 


Signed,  sealed^  declared^  and  pub- 
lished by  the  said  Catherine 
Moore,  as  and  for  a  codicil  to 
be"^  annexed  to  her  last  will,  and 
to  be  taken  as  part  thereof,  in 
the  presence  of 

(Endorsed) 

Copy  for  a  Codicil. 


1816. 
HUary 
Term. 


IktooRE  aiid 
Metcaxi 

De  la  ToRRK 

Moore. 


Paper  C.  was  propounded  by  Mr.  Met- 
calf,  the  committee  of  Peter  Moore.-^Paper  B.  by 
Thomas  Moore,  who  a:lso,  in  the  event  of  B.  being 
pronounced  to  be  cancelled^  propounded  paper  A. — 
George  Moore  prayed  an  intestacy. 


Mr.  Edward  Darell  deposed, 
''  That  he  was  at  school  with  Thomas  Moore^  with 
whom  a  correspondence  and  intimacy  were  kept 
up,  which  led  to  his  becoming,  in  the  year  1809, 
acquainted  with  his  mother ;  and  that  she  often 
sent  to  him  to  talk  with  her;  and  he  continued  to 
be  acquainted  with  her  till  two  or  three  months 
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1819.       ''next  before  her  death,  by  which  means,  as.  well 
ffti/ffff 
Xernu       *^  ^  ^y  declarations  of  deceased,  as  long  as  he  was 

^^^"^^"^^  "  acquainted  with  her,  he  knows  that  she  enter- 
Metcalf  '^  tained  a  very  particular  regard  and  affection  for 
v^  ''  Thomas  Moore,  and  she  spoke  to  deponent  as 
having  made  him  her  heir  entirely  of  every  thing ; 
Moore.     ^'  but  with  a  qualification,  as  it  appeared  to  him, 

from   what   she    said,    that    she    expected    her 
said  son  would  be  submissive  to  her ;  and  she  re- 
peatedly spoke  of  his  elder  brother  being  pos- 
''  sessed  of  an  ample  fortune,  by  succeeding  to  his 
family  estates  in  Ireland,  on  his  father's  death, 
and  of  her  being  otTended  with  him  very  highly ; 
and  likewise  speaking  of  her  other  son,  Peter 
''  Moore,    becoming  deranged,    she  said  all  her 
''  hopes  were  in  her  son  Thomas  ;  and  she  en- 
''  trusted  him  with  the  management  of  her  pecu- 
''  niary  concerns. 

''  That  from  his  earliest  acquaintance  with  Mrs. 

''  Moore,  and  as  long  as  he  was  acquainted  with 

her,  she  constantly  expressed  herself  as  highly 

displeased  with  and  offended  at  her  eldest  son, 

George  Moore ;  and  assigned  as  reasons  for  such 

displeasure,  his  not  paying  her  her  jointure,  and 

hfs  marriage  ;  and  the  deponent  engaged  him- 

''  self  in  or  about  the  month  of  April  or  May, 

"  of  the  year  in  which  she  died,  in  endeavouring 

''  to  effect  a  reconciliation  between  her,  and  her 

''  said  eldest  son ;   but  he  was  unable  to  prevail 

*'  with  her  on  such  occasion,  and  she  was  not  re- 

''  conciled  to  him  as  long  as  he  knew  her ;  and  till 

*'  deponent  so  last  knew  her  she,  the  said  deceased, 

"  in  his  hearing,   made  use  always  of  the  most 
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"  forcible  expressions,  purporting  to  and  expressing  *  ^)^' 

her  displeasure  against  him,  and  accusing  him '  Term. 

of  ingratitude,  and  various- acts  of  baseness,  and  *  ^^-^"v*^ 

*'  declaring  that  she  did  not,  and  never  could  again  '  i^g^cAw 

"  look  upon  or  consider  him  as  her  son,  and  that*  ^ 

"  he  should  never  be  benefited  by  any  property  ^. , 

"  she  might  leave  behind  her.                                    '  Moobb.. 
The  same  v^ilness  answered  in  reply  to  iein  in- 

*  • 

ter  rogatory,      • 

"  That  the  deceased  did,  about  the  period  of  her ' 
said  son  Thomas  going  to  Spain,  in  the  summer 
of  1812,  as  well  as  afterwards,  mention  to  the' 
respondent    her    disapprobation    of   his   inter- 
marrying  with  his  present  wife,  as  not  being  a ' 
proper  match  for  him  :  but  the  respondent  did  not 
see  or  hear  from  her  after  the  said  marriage  took 
"  place ;  and  he  knows  not,  nor  has  heard,  nor 
has  ground  whereon  to  believe,   that  the  de- 
ceased was,  and  uniformly  declared  herself  to  be, 
''  greatly  exasperated  and  offended  with  him  on 
''  that  account,  and  that  she  never  forgave  him,  or 
**  would  ever  permit  his  wife  or  her  children,  by 
her  two  former  marriages,  to  see  or  visit  her ; 
save  that,  previous  to  the  said  marriage,  she,  the ' 
''  deceased,  made  declarations  to  the  respondent^ 
''  that  such  would  be  the  case,  when  she  talked  to 
''him  to  induce  him  to  discourage  her  son  from' 
''  the  said  marriage." 

Mr.  Thomas    Lowten,    an    attorney  at   law/ 

''  That  he  was  several  times  in  company  with 
''  the  deceased,  and  her  son,  the  articulate  Thomas 
^*  Moore^  and  until  some  months  before  her  deaths 
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1816.      ''and  on  such  occasions^  as  well  as  when  absent 
Term!      '' ^™™  her,    she  appeared  to  have,  and  by  her. 
^•^v-^^     '^  expressions  of  hiro,  as  he  verily  believes,  had,  a. 
^Mctcalf*   '  ^^^^  particular  regard  and  affection  for  him,  and 
V.         **  until  about  a  month  before  her  death,  she  ap- 
**J]^*"  ''  peared  to  him  to  look  upon,  and  did,  as  he  verily 
Moors.     ''  believes,  look  upon  him  as  the  special  and  pe- 
"  culiar  object  of  her  tes&roentary  bounty ;  and 
''  she  several  times,  in  his  hearing*,  spoke  of  her 
''  having  made,  and  told  him  she  had  made,^  her 
''  said  son  her  sole  heir,  and  left  him  every  thing ; 
''  and  she  dwelt  much  upon  her  elder  son  Geoi^ 
''  having  got  all  the  &mily  estates  in  Ireland,  a» 
''  well  as  the  personal  property,  which  she  said  she 
had  given  him  power  to  collect,  but  he  had  not 
paid  her  her  dower,  or  the  legacies  given  to  his 
brothers  by  his  father's  will,  and  she  said  he  became 
possessed  of  considerable  property  by  the  death 
of  his  eldest  brother,  John  ;  and  mentioned  her 
other  son,  Peter,  as  becoming  deranged  in  mind, 
and  very  often  spoke  of  her  being  greatly  of- 
fbnded  with  the  said  Cieorge  Moore,— That,  by 
his  acquaintance  and  intercourse  with  the  said 
''  deceased^  who  used  constantly  to  send  her  said 
''  son,  Thomas  Moore,  to  him,  he  knows  that  she  en- 
''  trusted  her  son  Thomas  Moore  with  the  care  and 
''  management  of  her  pecuniary  concerns,  and  be 
'^  believes  thathe  had  the  management  of  every  thing, 
''  as  she  appeared  not  to  do  any  thing  without  him  ; 
''  and  she  did,  until  about  a  month   before  her 
''  death,  on  various  occasions,  in  bis  hearing,  de- 
'^  clare  and  express  her  regard  and  affection  for 
'^  the  said  Thomas  Moore,  and  her  fall  confidence 
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in  him,  and  she  said  to  him,  as  late  as  in  July       ^^^- 
next  preceding  the  month  of  August,  in  which  she      Term. 

*'  died,  that  she  had  made  him  her  heir  ;  that  she  "^^^^^"^ 

'^  did,  within  the  last  month  of  her  life^  when  he  metcalf 
'^  was  in  company  with  her,  say,  when  speaking  of'        ^' 

»  C7        Do  Isi  Torre 

''  the  said  Thomas  Moore,  who  was  in  Spain,  that         9. 
^  she  was  surprised  she  could  not  hear  from  him     Moorb. 
respecting  her  affairs,  after  which^  within  the 
same  month,  in  a  letter  in  her  handwriting,  ad- 
dressed to  deponent  (the  said  Thomas  Moore 
having  arrived  from  Spain,  and  being  in  London^ 
where  he  had  seen  him)  she  desired  him^  after ' 
what  had  passed  in   Spain,    not  to  consult  her' 
'^  said  son  about  her  affairs ;  and  in  conversation 
*'  she  afterwards  told  him  she  had  heard  her  said 
son  had  been  deranged  in  his  mind  in   Spain^ ' 
(which  he  apprehends  was  what  she  alluded  to^ ' 
in  saying,  after  what  had  passed  in  Spain)  and 
the  deponent  remonstrated  with  her  on  the  im-  ' 
propriety  of  such  her  determination,  and  said  how ' 
^'  much  she  would  be  assisted  by  him  in  giving ' 
"  her  answer  to  a  bill  in  Chancery,  filed  against ' 
"  her  by  his  brother  George ;  and  she  at  last  con- 
^'  sented  that  the   deponent    should  advise   with ' 
'^  Thomas  Moore,  about  preparing  such  answer ; 
'^  but  requested  he  would  not  let  him  know  that 
^'  she  had  desired  him  so  to  do ;  that  he  remem- 
bers  (but  whether  within   the    last    month  of  « 
her  life,  or  not^  he  cannot  say)  when   she  ap- ' 
peared  dissatisfied  with  the  said  Thomas  Moore/' 
(and  being  the  last  occasion  of  her  speaking 
of  him)  in  an  odd  sort  of  way  shrugged  up  her 
TOL.  I.                           2d 
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1816.       ''  shoulders,  and  said, '  I  bad'  or  '  I  have*  (he  can- 
Ter^      ^^  ^^^  ^y  which)  given  bim  every  thing/' 


€€ 


Mr.  Anthony  Gower  dqfosed, 
^MwcA^r *      "  That  he  had  known  the  deceased  nearly  fbvty 
f  •         ''  years. — ^That  shortly  before,  and  thinks  it  may 
9,         '^  have  been  as  late  as  a  month  next  before  the 
UfH^MM.     «  death  of  the  ibid  deceased,  who  was  in  the  habit 
^^  of  fireqnently  catting  upon  him,  that  he  last  saw 
^  and  was  in  comptoy  with  her  ;  and  she,  the  said 
deceased,  constantly  appeared  to  have,  and  as  he 
verily  believes  had,  and  entertained  a  great  re- 
gard and  affection  for  her  son,  the  articulate 
Thomas  Moore,  to  which  he  is  enabled  io  depose 
''  from  the  expressions  she  always,  in  his  hearing, 
^'  used  towards  him ;  that  she  did  many  times  say, 
"  that  she  doated  on  the  said  Thomas  Moore,  and 
^'  that  riie  bad  made  him  her  heir ;  but  she  did 
^*  sometinre  before  her  death  tell  him,  that  she 
**  saspected  Thomias  was  g^ing  to  marry ;   and 
'^  within  the  last  six  weeks  of  her  Kfe,  but  mote 
*'  particular^  as  to  time  he  cannot  depose,   she 
*'  toM  him  he  was  married,  which  appeared  to  dis- 
please ber;  that  in  speaking  of  this  she  sard 
her  said  s<m,  whom  she  doated  upon,  and  whom 
''  she  had  made  ber  heir  was  married,  with  which 
'^  she  appeared  to  be,  and  was  dissatisfied." 
Mr.  Dani£&  Frsnch,  barrister  at  fow,  deposed. 

That  he  was,  on  several  occasions,  in  company 
with  Mrs.  Moore,  until  the  day  next  before  the 
day  on  which  she  died ;  that,  on  the  first  occasion 
of  sending  for  him,  she  signified  to  him  that  her 
said  son  was  going  to  take  some  step  displeasing 
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'^  to  her ;  but  whether  it  was  his  departure  for       \^^^' 

gf  a ._ u^*  !x 1..     A t. ^1 ^!-.-.  Ijtlary 
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Spam,  or  what  it  was,  he,  to  whom  she  particu-  Term. 
krly  mentioned  such,  cannot  now  from  recollec-  ^-^^^^^^ 
''  f  ion  set  forth ;  and  she  did,  as  he  well  remembers,  Mktcalf 
^'  (hen  say,  speaking  of  her  said  son  Thomas,  that  ^ 
^'  he  was  the  only  person  for  whom  she  had  any  ,,. 
*'  love ;  and  that  she  had  made  a  will  m  his  favour,  Moore. 
^''  regularly  signed  and  attested,  and  left  the  whole 
'^  to  him,  and  desired  deponent  to  mention  to  hftn 
'*  what  it  was  that  so  displeased  her,  which  he  was 
^^  going  to  do,  and  which  deponent  did  mention  to 
"  him,  though  he  now  forgets  what  H  was ;  and 
this  deponent  says,  that  at  all  times  that  he  was 
m  company  with  her,  and  down  to  the  time  6f 
Ms  last  seciiTg  her,  she  appeared  to  have,  and  as 
he  verily  believes  had,  and  entertained  a  very 
'*  particular  regard  and  affection  for  her  son, 
'*  Thomas  Moore ;  and  she  constantly  to  the  de- 
*'  ponent  expressed  and  spoke  of  him  as  the  pe- 
'^  ctifiar  object  of  her  testamentary  bounty ;  and 
*'  durmg  the  latter  part  of  his  acquamtance  with 
''  her,  when  she  became  displeased  witfr  him,  said 
^^and  declared  to  the  dep*nent  that  her  son, 
*'  Thomas,  was  stHl  the  object  of  her  bonilty, 
though  he  had  sa  much  displeased  her ;  and  she 
did  latteriy  freqtiently,  when  he  Was  in  (iompany 
with  her,  request  hint  to  call  on  Mr.  Bcrtier^  <he 
conreyancer,  an:d  desire  him  to  cafi  upon  her  to 
make  a  new  wiff,  and  whrfch  s^he  so  did  about  a 
month  btfbre  her  death ;  and  On  tlie  last  day 
''  next  before  her  deafh,  when  he  Was  coming  ft-bm 
"  her  fcowse,  the  Reverend  Mr.  Garey,  a  priest, 
'*  who-  attended  fcer  at  the  street  door,  totd  him 
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1816.       'f  Mrs.  Moore  wished  him  to  go  to  Mr.  Butler,  and 
Term.      "desire  him  to  call  upon  her.     That,  until  her 


'^  said  son  Thomas  went  to  Spain,  the  deceased 
Mctcalf    "  entrusted  him  with  the  care  and  management  of 
»•         "  her  pecuniary  concerns,  and  all  other  business  of 
''  impo^rtance ;  and  that  when  he  went  to  Spain, 
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MooBK.     «  vfhich  he  did  about  a  year  before  her  death,  she 

entrusted  him  with  her  affairs  there ;  that  about 
a  month  befoi  e  her  death  she  wrote  a  letter,  in 
which  she  desired  deponent  to  meet  her  son 
^*  Thomas,  at  Yarmouth,  on  his  return  from  Spain, 
(where  he  had  been,  as  he  understood,  in  conver- 
sation with  her,  deranged  in  his  mind)  and  accom- 
pany him  to  London  ;  and  soon  afterwards^  but 
*'  before  he  so  went  to  meetiiiro  at  Yarmouth,  she 
told  the  deponent  she  should  always  be  afraid  of 
his  losing  his  mind  again,  and  that  he  should  only 
live  in  her  house,  provided  the  deponent  would 
'^  live  with  him ;  that  the  deceased,  on  various  oc* 
casions^  and  at  different  times,  declared  and  ex- 
pressed her  regard  and  affection   £Dr,  and  full 
''  confidence  in,  the  said  Thomas  Moore,  to  whom 
'^  she  bad,  as  by  him  predeposed,  said  she  had  left 
**  every  thing ;   and  so  declared    and    expressed 
^^  herself  until  she  spoke  as  she  did  to  deponent^ 
seme  weeks  before  her  death,  about  her  son 
Thomas  having  become  deranged  in  his  mind  in 
Spain,  on  which  her  affections  appeared  alienated 
''  from  her  said  son  Thomas ;  and  when  she  spoke 
/'  of  his  being  deranged,  he  was  in  Spain ;  after 
''  which  time,   within  two  or  three  weeks  next 
''  before  her  death,  she  several  times  said  and  de- 
'^  ckured  to  the  deponent^  that  she  would  make  a 
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will  in  such  a  way  as  if  she  had  no  sons;  and       i^io- 
spoke  occasionally  against  both  her  sons^  Thomas       Term. 


i€ 


^'  Moore  and  George  Moore,  with  great  acrimony. 

"  That  he  has  frequently  heard  her  express  her     metcalf 

''  displeasure  against  George  Moore  in  the  most         9. 

**  pointed  terms,  and  declare  that  she  did  not  nor         ^ 

"  ever  could  again  look  upon  him  as  her  son,  ^nd      Moore. 

'^  that  neither  he  nor  his  sons  should  be  benefited 

'^  by  any  property  she  might  leave  behind  her. 

''  That  several  times  in  the  course  of  the  year  in 
''  which  she  died,  she  told  him  she  had  made  Thomas 
''  her  heir,  and  left  him  every  thing ;  that  one  day, 
shortly  before  her  death,  she  called  on  the  depo- 
nent,  and  he  went  into  the  carriage  to  her,  when 
'^  she  said,  '  Kow  I  consider  that  I  have  no  sons 
or  relations,  and  shall  make  other  friends  ;*  and 
a  few  days  afterwards  she  repeated  what  she  had 
said  on  the  preceding  day,  and  requested  de- 
"  ponent  to  call  on  Mr.  Butler,  the  conveyancer, 
in  order  to  hwe  a  new  will,  saying,  she  felt  her- 
self very  ill,  and  might  probably  die ;  on  which 
'^  he,  from  what  she  said,  expressed  his  horror  at 
*'  the  idea  of  her  bequeathing  her  property  away 
'^  from  her  family  ;  and  saying  that  no  good  man 
"  would  suffer  himself  to  be  benefited  by  her' 
bounty  at  their  expence,  she  replied,  she  was 
determined  to  act  as  she  thought  proper ;  and 
finding  her  inflexible,  he  said  to  her,  at  all  events, 
''  in  case  Mr.  Butler  should  not  come,  I  hope  you 
''  will  do  nothing  that  will  in  the  mean  time  disin- 
herit your  family,  and  leave  your  property  in  a 
state  of  eternal  litigation ;  to  which  the  said  de- 
"•  ceased  answered.  No,  no,  I  have  taken  great  care 
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1816.       '^  of  that  m^tt^r,  though,  God  forgive  me,  tlii# 

Term.      ''  morning  I  very  near  di(i  soi^etbing  that  would 

^•^"^^^^^     '^  have  made  Tom  remember,  (or  suffer,  he  cannot 

^Metca^"*  "  ^y  which,)  but  if  I  die  before  I  see  Mr.  Butler, 

V.         ''  v^bich  I  think  from  my  pain  in  my  side  I  may 

^  0Ra»  rr  ^^^y  probably  do,  there  is  a  will,  by  which  the 

Moore.     «^  property  will  not  go  out  of  the  family;  but  really 

^'  poor  Tom  is  quite  mad,  and  you  mnst  live  here 

^'  with  himj  and  we  must  have  at  dinner  knives 

that  will  not  cut;  and  deponent  from  thence  was 

perfectly  conyinced,  that  until  the  hour  of  her 

'^  deaths    she   considered   her  said   son  Thomas 

*'  Moore  as  the  object  of  her  bounty  by  will ;  but 

*^  otherwise  he  cannot  depose  to  her  recognizing 

^'  any  will  by  her  made ;   that  on  all  occasions* 

^^  when  she  inveighed  most  bitterly  against  her  son 

^'  Thomas^  she  uniformly  relented  towards  the  end, 

*'  and  gave  him  to  understand  that  he  was  still  the 

fondest  ol^ect  of  her  affections ;— that  when  she 

beard  of  Thomas's  marriage,  s|^e  did  once  or 

twice  declare  that  her  son  George's  was  highly 

^^  advantageous  over  Thomas's/' 

Mrs,  R0011.S  deposed, 

'^  That  the  deceased  had  the  greatest  aversion  to 
^'  her  son  Thomas's  marriage ;  and  he  has  heard 
'^  her  say^  that  neiiher  George  nor  Thomas  should 
^^  be  benefited  by  any  property  she  m^ht  leave 


re 


Mr.  Thomas  Moore^  in  his  answers  to  the  alie* 
gfttion  given  in  by  the  committee  of  Peter  Moore^ 

^'  That  the  deceased  had  a  snail  fiat  deal  box, 
^^  and  a  watt  trunk  it  hw  bed^^room,  in  both  of 
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'^  which  she  kq>t  her  maney^  keys^  papers^  ttfeno-       ^f^^- 
"  randa^  letters,  and  other  things ;  and  that,  after      7^^^ 

''  her  death,  the  papers  marked  C,  and  B. .  were  ^"^^^^^ 
"  found  by  Mr.  Lowten  in  the  presence  of  Edward  ^"g^j^ 
*'  Darrell^  Daniel  French,  and  the  respondent,  to-         v. 
^'  gether  in  the  said  deal  box ;  and  the  paper  marked       ^^^  ^ 

*'  A.  was  found  in  the  said  small  trunk/'  llooas. 

Swabey  and  StodfiUirt^  for  paper  C. 

Jenner  and  Zushmglon^for  paper  B.  or  paper  A. 

Phillimore  and  Dod$on,  for  an  intestaqf. 

JuDGfif  BNT  (a). 

Sir  Jo^M  NiCHOLt. 

In  December  1808,  the  deceased  wrote  a  sort  qf 
temporary  will ;— for  it  was  dearly  made  with  a  view 
to  a  moi-e  formal  instrument.  It  is  merely  signed, 
—not  attested,— and  from  expressions  which  occur 
in  it,  must  have  been  written  with  the  intention  of 
its  being  the  preparation  for  a  more  formal  will  ;*• 
/strong  terms  are  used  in  it ;— and  it  is  written  ander 
fselings  of  great  resentment,  and  far  a  temporary 
purpose. 

Mrs.  Moore's  testamentary  tnt^tions  vrere  car- 
ried inix)  more  formal  effect  by  the  will  ^f  1810;*-in 
that  will  every  thing  is  given  to  her  son  Thpmas  >- 
but  she  forbears  to  record  the  repcoafchfiil  terms 
afj^iofft  her  leldest  son,  which  she  had  inserted  in  Ike 
other  insirament.    By  the  will  of  1810  there  were 

(a)  This  judgment  has  been  gifen  rsther  in  a  eompresaed 
form  SB  80  mnch  of  the  e? idenee  bss  lieeti  dMsUed.— *Fm 
Sbe  afgiaimai  tff  csaaMl,  ioe  tfw  afiKfc  osst« 
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ria^       no  l^cies  ;— a  form  of  codicil^  however,  was  fur- 
Term.      nished  to  her  by  her  solicitor.     The  will  of  1810, 


not  only  superseded  that  of  1808  ;— but  was  in  ^reat 
Metcalf    degree  in  execution  of  it,  and  represented  it,  for  it 
^  ,  ^         was  nearly  to  the  same  effect.  It  approaches  the  case 

De  la  Torre  -^  ^'^ 

V.         ef  a  draft  which  a  person  signs,  and  afterwards  exe- 
MooRE.     ^yj^g  ^  ^jji  jjjj^jg  f^^^  n .  jjjg  ^^f^  jg  giiperseded, 

being  entirely  dependent  on  the  will : — if  the  will  is 
revoked,  the  draft  is  revoked  also. 

If  the  Court  is  of  opinion  that  this  will  was  for  a 
temporary  purpose, — and  that  a  subsequent  will 
was  executed  from  it; — the  question  which  has 
been  made  as  to  the  revival  would  hardly  arise. — 
Therefore,  I  may  relieve  myself  in  a  considerable 
.  degree  from  going  into  the  cases  cited  ;  though, 
with  respect  to  those  cases,  I  cannot  but  observe 
that  there  is  not,  when  the  arguments  come  to  be 
examined,  much  difference  between  the  counsel  with 
respect  to  the  law.  Those  cases  depend  each  on 
their  particular  circumstances.  The  only  difference 
is.  whether  the  presumption  lies  on  the  one  side, 
or  the  other.  For  whether  there  is  a  presumed  re- 
vival, or  a  presumed  revocation;  still  it  is  admitted 
that  the  presumption,  on  whichever  side  it  lies,  may 
be  repelled  by  circumstances ;  and  the  case  would 
then  revolve  itself  into  a  question  of  intention. 

If  it  were  necessary  to  decide  the  point,  I  should 
hold  that  it  was  not  the  presumption,  when  B.  was 
cancelled,  that  A.  should  revive; — and  supposing 
the  general  presumption  to  be  in  favour  of  a  re- 
vival, I  should  be  most  clearly  of  opinion,  that  the 
presumption  was  repelled,  and  that  it  was  not  the 
intention  of  the  deceased  that  A.  should  revive. 

The  question  then  comes  to  the  cancellation  of 
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B.;— the  Court  must  examine  the  appearance  of  the       1816. 
instrument  itself; — the  three  sheets  were  connected       Term. 


by  tape^  sealed  by  her  own  seal^  the  same  seal  an- 
nexed to  the  will  itself ; — the  fact  is,  that  some  one     Metcalf 

has  carefullv  cut  out  apparently  with  scissars  the  t'* 

.  .  DeUToRE£ 

whole  of  the  instrument  or  margin,  so  as  to  detach        .  ^^ 

it  from  its  frame; — ^the  attestation  clause  also  is  cut  Moohe. 
through. — It  is  the  duty  of  the  Court  to  put  a 
rational  construction  on  this  act.  In  my  judgment, 
it  must  have  been  done  for  the  purpose  of  can- 
celling, revoking,  and  destroying,  the  validity  of  this 
instrument.  I  can  put  no  other  rational  construc- 
tion on  the  act ;— it  must  have  been  done  not  equi- 
vocally, but  decidedly,  for  the  purpose  of  revoking 
the  instrument ; — ^the  form  of  the  codicil  also  is  cut 
in  the  same  manner,  so  that  it  is  not  improbable^ 
considering  the  character  of  the  deceased^  that  she 
thought  it  in  sonie  way  necessary. 

The  instrument  being  presumptively  revoked, — 
the  next  question  is,  by  whom  ? — Here  there  can 
be  no  difficulty, — ^it  was  found  in  her  own  posses- 
sions—and it  is  not  suggested  that  any  other  per- 
son had  access  to  it. 

The  presumption  that  the  act  was  done  to  cancel 
the  instrument  may  be  repelled  by  shewing  that  it 
was  done  for  some  other  purpose,  or  by  some  other 
person. — Purposes  are  suggested  by  the  ingenuity 
of  counsel ;  but  it  is  not  enough  to  suggest ;  they 
must  be  proved.  It  is  pleaded  in  the  eighth  arti- 
cle of  the  allegation,  that  the  act  was  not  done  by 
the  deceased,  or  by  any  person  under  her  autho- 
rity ; — but  the  evidence  adduced  in  support  of  the 
plea  fiadis  short  of  the  averments.      Indeed^    it 
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1B16.      strongly  difiproves  them^  aod  confirois  the  pre- 
Term!      wimptioi^  of  law. 
^^^"v^^^        In  the  first  place^  paper  C.  Mfas  written  in  1812- 
^Metcaw^  The  deceased  then  intended  a  very  different  dis- 
V.         position, — ^her  son  George,  wi|o  had  been  excluded 
^/^    ^  by  A.  and  B.  under  strong  circuoistancee  pf  resent- 
Moore,     meat,— "vyhen  she  wrote  C.  had  been  restored  to 
her  favour  and  bounty.     It  is  by  no  means  iaipos- 
uble^  that  when  she  wrote  C.  she  might  have  can- 
celled B. 

Before  her  death,  something  of  a  reoonciUaCion 
had  taken  place  with  her  son  George,  so  as  to  admit 
him  to  an  intercoarse,— though  it  was  not  a  very 
cordial  one,  as  the  Chancery  suit  continued. 

It  is  mcMre  important  to  observe,  that  the  con- 
fidbnise  which,  in  1808,  she  entertained  in  her  son 
Thomas,  had  been  a  good  deal  broken  in  upon  ; — 
her  letters  have  been  introduced, — ^passages  have 
been  cited  fram  them  which  mark  her  maternal  af- 
fection ;  but  there  are  pasaages  also  in  these  lettets 
which  mark  her  displeasure  against  tihjs  son. 

The  character  of  the  lady  is  distinguished  by  in- 
temperance of  mind  and  capriciousness;at  any  time 
in  her  IHe  this  might  have  prodttced  a  caneeUation ; 
—Abe  was  not  satisfied  wRh  her  son  Thomas's  coa- 
^ct  while  in  Spain ;— «har^^  him  with  negbct  of 
her  afiairs,  and  considered  him  as  insane ;— after  his 
return,  he  committed  what  was,  in  iier  opinion,  an 
act  of  great  atrocity  ;.«Jie  married  wkfaottt  taking 
lier  advice; — this  was  Che  same  sort  of  eirciimstance 
which  hft4  lAdaced  her  veseiitmeni  against  kese  son 
Oeoiige ;'— and  she  dedared  that  she  Was  Mere  ^ti»- 
satisfied  with  Thonas's  conduct  than  wiUi  that  nf 
George. 
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Tbesie  ctrcuKiatances  would  naturally  prodoce  an  ^}^' 

alteration  in  the  disposition  of  her  property ;— the  TVm!^ 

rew^M  of  the  evidence  is,  that  there  was  great  re-  ^^^^'^^^ 

aenttnent  towards    her    son  Thomas^ — and  it  is  Metca^ 
proved  that,  till  the  last  moment  of  her  life^  she         ». 

.  De  la  Torek 

wished  Mr.  Butler  to  prepare  a  new  will.  ^^ 

All  these  circumstances,  so  far  from  repelling,     Moomi. 
confirm  the  probability  that  the  act  was  done  with 
intention  of  revoking. 

Mr.  French's  evidence  does  not  alter  the  view  now 
taken  by  the  Court ; — she  several  times  tdd  him  she 
bad  left  her  son  Thomas  every  thing ;— but  on  other 
occasions  she  said,  '^  I  have  no  sons  or  relations,'' 
and  desired  him  to  call  on  her  every  day  ; — shortly 
afterwards  she  repeated  this, — Mr.  French  expressed 
his  horror  at  h&€  bequeathing  her  property  from 
her  family ;  but  she  said,  she  was  determined  to 
act  as  she  thought  proper ; — finding  her  inflexible, 
he  said,  '^  be  hoped  she  would  do  nothing  to  disin- 
herit her  &mily,  and  to  leave  ber  property  in 
eternal  litigation.''  To  which  she  answered,  ''  Noi, 
so,  I  have  taken  great  care  of  that  matter,  though, 
God  forgive  me,  I  very  near  did  something  which 
would  have  made  Tom  remember,  or  sufier,  (he 
cannot  say  which,)  but  if  I  die  before  I  see  Mr. 
Butler,  which,  from  the  pain  in  my  side,  I  think 
very  probable,  there  is  a  will  by  which  the  pro- 
perty will  not  go  out  of  the  &mi]y ;— J)ut  really 
poor  Tom  is  quite  mad,  and  you  must  live  here 
with  him,  and  have  knives  that  will  not  cut." 

Ii^  tl)e  condnaion  which  this  gentleman  (who 
was  mot  acquaiBted  with  other  declarations  of  the 
deceased)  drew  from  this  conversation,  it  ia  ex- 
tremely difficult    to  concur.    By  what  will,  by 
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1816.       what  instrument^  and  to  what  extent,  was  this  pro- 
Term,      vided  ?     One  day,  just  before  her  death,  she  said 


Tom  was  not  fit  to  be  his  own  master; — nothings, 
Metcalp    therefore,  could  be  further  from  her  intention,  than 
^     ^         to  place  the  whole  of  her  property  under  his  care 

De  la  Torre  r     i       j 

^,  and  direction,  and  to  make  him  her  executor. 
Moore.  rp^^  Court,  however,  can  place  little  reliance  on 
the  sincerity  of  declarations, — they  are  very  easily 
misapprehended, — and  a  trifling  word  may  alter 
the  whole  import  of  them, — and  with  a  person  of 
such  a  character,  and  under  such  circumstances, 
the  declaration  mentioned  is  too  loose  to  be  relied 
upon ;  and,  above  all,  it  would  be  extremely  danger- 
ous to  depend  upon  them  in  opposition  to  the  acts 
of  the  deceased ; — she  alludes  to  something  she  had 
done  that  morning, — it  may  have  been  cutting  B. — 
or  writing  C. — or  something  else. 

The  declarations, — that  she  had  no  son, — that  she 
must  make  other  friends, — Mr.  French  says,  that 
she  was  inflexible, — Mr.  French's  horror  at  her  in- 
tentions.— I  doubt  a  great  deal,  not  what  the  wit- 
ness, but  what  the  deceased  herself  meant; — ^the 
Court  must  scrutinize  declarations  coming  from  the 
deceased,  as  well  as  from  the  witness; — there  is 
nothing  to  shew  that  B.  was  not  cancelled  after 
these  conversations ;  from  the  expression  "  very 
near,'*  though  she  might  not  then  have  done  it,  she 
might  have  done  it  the  next  morning ; — it  has  been 
admitted,  that  it  was  impossible  to  depend  one  hour 
upon  her  conduct ;— her  passion  and  caprice  were 
so  irregular,  that  the  only  conclusion  we  can  come 
to  is,  that  she  had  no  fixt  and  determined  mind 
upon  the  subject. 
Here  is  an  act  of  cancellation^— it  roust  be  pre^ 
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sumed  to  have  been  done  by  the  deceased^ — there       isi6. 
is  no  evidence  to  shew  that  it  was  not  done  animo       Term. 
revocandi ;  every  thing  leads  to  the  contrary  con-     ^-^v^^ 
elusion.     I  pronounce  against  B.  ^'mb^ca"* 

Paper  C.  has  been  propounded ;— the  question  is^  v. 

Do  1ft  fOBRS 

whether  it  is  a  deliberative,  or  a  complete  paper;—  ^ 
if  it  is  of  the  former  description,  there  must  be  evi-  Moore, 
dence  to  shew  that  the  deceased  was  prevented  by 
the  act  of  God  from  the  due  execution  of  it, — it 
was  written  on  the  envelope  of  a  former  will,— 
various  interlineations  and  alterations  occurred  in 
it ;— it  states  that  she  wishes  it  to  be  made  in  the 
following  manner  by  a  ''  lawer  approved,"  George 
and  Thomas  Moore  are  struck  through, — it  leaves 
off  in  the  middle  of  a  sentence. — ^The  counsel  have 
hardly  ventured  to  argue  this  as  a  finished  paper, 
there  is  a  complete  departure  from  all  other  wills, 
and  its  several  parts  are  quite  inconsistent  with 
each  other  ; — ^it  could  only  be  sustained  by  evidence 
shewing  that  she  had  come  to  a  final  resolution 
that  this  paper  should  operate  as  far  as  it  goes, — 
there  is  not  one  tittle  of  evidence  to  supply  the 
demands  of  law  in  this  respect.  Mr.  Butler  was 
sent  for  ;  but  what  to  draw  up  the  Court  can  form 
no  opinion, — it  must  be  at  a  loss  to  conjecture  her 
settled  intention.  The  only  conclusion  I  can  come 
to  is,  that  she  died  intestate.  She  might  have  in- 
tended to  die  testate ;  but  the  Court  cannot  make 
a  will  for  her, — it  is  enough  that  she  did  not  in- 
tend either  of  these  papers  to  operate.  I  must  pro- 
nounce against  them  all:— and  for  an  intestacy. 
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HUatii  Moore  v.  Moore  and  Metcalf  {a). 

Term, 

Jan.  31.  ^_«__ 

Feb.  3  and  5. 


CAn  Appeal  from  the  Prerogative  Court  of 

Canterbury.) 


The  Judges  who  sate  under  this  commission 
were 

Mr.  Baron  Richards^ 
Mr.  Justice  Park, 
Mr.  Justice  Abbot, 
Doctor  Arnoild, 
Doctor  Ai>AMs, 

Dr.  BCRNABY, 

and 

Doctor  GOBTLING. 

^f riJiu  hdd  ^'  PhUlimore,  Dr.  Dodson,  and  Mr.  Heald, 
to  ainonnuo^  y^y.  j[fp^  Georgs  Moore,  and  in  support  of  the  sen- 
and  that  can-  fence  of  the  Prerogative  Court. 

cellation  not  *^  ^ 

to  revive  a 

prior  will  of         (a)  Paper  C  was  not  propounded*  in  the  Court  of  Delegates ; 

ioport""*^  ^   1^  the  eotonkittee  of  Mr.  Peter  Moore^  wht^  haJ  prayed  prow 

bate  of  that  paper  ia  the  PrerogatiTO  Courts  jdtaed  with  Mr. 

George  Moore,  in  praying  an  intestacy,  and  appeared  by  his 

counsel  t  after  some  preliminary  discussion,  however,  the  Court 

refused  to  hear  them,  on  the  ground  that  there  had  been  some 

informality  in  thei»  aede^  adhoiing  te  the  appeal* 


r 
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The  argament  taccessarily  divides  itself  into  tvfo      i^i^- 
Branches:  Term. 


First,  Whether  B.  is  a  cancelled  instrament. 

Secondly,  If  B.  should  be  held  to  be  cancelled,     ^''^^*" 
whether  A.  does  not,  by  necessary  implication,  and  Moore  and 
by  construction  of  law,  foHow  the  fate  of  B. 

As  to  the  first  point, — we  submit  that  if  the  tes- 
tatrix cut  B.  advisedly,  the  presumption  must  be 
that  she  cut  it  ammo  canccf&mdi.-— That  from  thte 
circumstance  of  its  having  been  found  in  her  cus- 
tody, and  no  other  person  having  access  to  the  box 
in  which  it  was  kept,  the  presumption  must  be  thai 
she  cut  it  herself. — And,  lastly,  These  presumptions 
ate  confirmed  and  corroborated  by  the  character  of 
the  deceased,  and  the  state  of  her  afiections  at  the 
time  of  her  death. 

nnie  manner  in  which  B.  has  been  cut,  raises  the 
inference  that  it  has  been  advisedly  cut ; — ^the  at- 
testation clause  was  entirely  cut  through,  one  of 
the  seats  which  fastened  the  different  sheets  i<H 
gether  was  broken,  and  the  several  papers  in  their 
detached  state  were  found  scattered  about  the  box. 
— ^The  rule  of  the  civil  law  was,  that  if  the  testator 
had  mutilated  a  will  himself,  the  heir  could  not 
daim  under  it ;  but  if  it  could  be  shewn  that  ano- 
ther person  had  mutilated  it,  the  wiH  was  good  {a). 
CbnsuHo  quidem  delete  exceptione  petentes,  re- 
pelluntur;  inconsultd  verd,  non  rcpelhtntur,  sive 
legi  possunt,  sive  non  possunt,  quoniam  si  totum 
testamentum  non  extet,  constat  valere  omnia  que 
in  eo*  scripta  sunt.     Et  si  quidem  illud  concidit 


(a)  Dig.  Lib.  M.  lit.  4.  c.  S. 


Moors 

V. 
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1817.       testator  denegabuntur  actiones :  si  vero  alius,  in- 

Term.      ^'*^  testatore,  non  denegabuntur.   The  expressions 

in    this    passage  seem   to  characterize  the   very 

species  of  mutilation  this  instrument  had  undergone. 

Moore  and      Such  being  the  appearance  the  instrument  pre- 

ETCALP.    ggjjjg  Qjj  jj^g  f^^^  of  it,  a  Court  of  law  is  bound  to 

put  some  construction  upon  the  act; — it  will  not 
be  sufficient  to  say  that  the  testatrix,  (if  such  she  is 
to  be  called,)  has  done  it  in  sport,  or  to  while 
away  a  vacant  half  hour,— if  she  did  it  advisedly^ 
the  law  will  fasten  on  her  the  conclusion  that  she 
did  it  animo  cancellandi.. 

Again^  from  the  care  with  which  the  will  was 
preserved,  and  from  the  place  of  its  deposit  being 
accessible  to  herself  alone,  the  presumption  must  be, 
that  she  cut  it  herself.  Sin  de  facto  testatoris  baud 
quidem  liqueat,  sed  testamenturo  tamen  scriptum 
domi  testatoris,  et  in  arcft  reperiatur  deletum,  ant 
.incisum;  etiam  tunc  ex  voluntate  testatoris  id  factum 
pr8esumatur(a). — Moreover  it  was  found  together 
with  paper  C,  which  paper,  if  completed,  must  have 
utterly  annihilated  it.— In  the  eighth  article  of  the 
adverse  plea,  it  is  stated,  ''  that  when  paper  B.  was 
found  after  the  deceased's  death,  it  was  in  the 
same  plight  and  condition  as  it  now  appears,  and 
that  the  cutting  off  the  border  or  margin  of  the 
said  paper  was  not  done  by  ike  deceased,  or  any 
person  under  her  authority  or  direction,  with  a 
view  to  destroy,  cancel,  or  revoke,  the  said  will ; 
but  that  down  to  the  time  of  her  death  she  recog- 
nized, and  considered  the  said  paper,-— icriting  B. 

(a)  Voet  ad  Paad.  lib.  28.  tit.  4. 
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a$k£9lmt  will  mid  teaameni.''    U  was  extremely     ^^ 
eBseatid  ^o  have  establUbed  this  &ct^  and  yet  uo      Term. 


evidfince  whatever  haa  been  adduced  in  support  (tf 
(bia  article  of  the  allegation ;— by  the  witnesses  ^^^ 
fixaniined^  and  the  letters  produced,  the  affections  *^^*  **** 
of  Ihe  deceased  at  the  latter  period  of  her  life,  ap- 
pear fo  have  been  alienated  from  her  son  Thomas. 
Letter  of  ,tbe  28th  of  July,  and  the  iOlh  of  Aug. 
aw  ioiportant  in  this  view,  as  they  embrace  the 
period  about  which  G.  was  written. 

C.  too,  batifor^hepostscript,  would  be  a  finished 
paper;  and  .in  it  we  read  recorded  by  her  own 
hand,  that  Thomas  was  undutiful  and  disobedient ; 
— ^he  is  phced  on  a  levri  with  Geoi]ge,  for  whom 
•he  entertained  sp  deep*rooted  an  aversion,— -and 
every  will  shebad  ever  made  is  annulled. 

On  this. part  of  the  case  the  character  oi.the  de« 
ceased  is  important ;— it  is  impossible  not  to  be 
struck  with  the  extraordinary  features  by  whieh  it 
is  ddin^ted  in  the  evidence  before  the  Court,--* 
her  irritable  and  anidous  mind,7-^e.  vehemence  of 
h^  passions,*— her  tendency  to  act  ptrongly  and  per- 
manefitly  4hi  the  iiapalse  of  the  moment,  all  paved  the 
way  for<  Ihe  misery, .  vexation,  and  disappointmenl, 
which  she  was  destined  to  Bxperieijice  in  ber  latter 
daj^.Ttln  return  for  the  .  passionate  .affection  she 
lavished  on  her  chttdron,  she  exactedfrom  them  im* 
plieit  ebedieoce  and  sabanission  to  ber  will;— and 
above  all.  thii^,  she  hdd  that  they  were  bound  to 
osttsait '  ber  wishes  alone,  in  «disp^ng  of  tfa(em« 
•elves  in  marriage  ;~tD  a  mind  constituted  like 
tiiis,^-Mi«enGed  by  the  fervour  of  such  worn  af- 
fections^—a^d  liable  to  t)ie  agitations  of  suqh  stormy 

VOL.  I.  2  K 
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« 

1817.       passions^  the  transition  from  ardent  love  to  violent 

T^^m.      hatred  was  natural  and  easy ;  her  eldest  son  whom 

^'^^^^^^^     she  had  doated  on  to  such  an  excess  as  to  excite 

^^^^^      the  jealousy  of  his  younger  brothers,  had  for  many 

Moore  and  years  been  to  her  an  object  of  aversion.     Is  it, 

therefore,  surprising,  or  inconsistent  with  the  or- 
dinary course  of  human  passions,  that  her  youngest 
son,  when  he  conducted  himself  in  a  manner  similar 
to  his  eldest  brother,  should  have  excited  in  her  mind 
similar  feelings  of  indignation  and  resentment  ? 

If  we  have  established  that  B.  was  mutilated 
wdmo  cancellandt ; — it  will  be  very  difficult  to 
maintain,  that  when  she  did  this  act,  she  did  not 
also '  intend  to  cancel  A., — the  wills  are  so  es- 
sentially identified,  that  one  appears  to  be  little 
else  than  the  rough  draft  from  which  the  other 
was  transcribed, — the  same  person  was  executor 
in  both,  and  both  contained  substantially  the  same 
disposition  of  her  property. 

But  we  may  carry  the  argument  higher,  and  as- 
sert that  by  construction  of  law,  A.  was  destroyed 
when  B.  was  completed ;— and  that  A.  being  destroy- 
ed, in  order  to  have  given  effect  to  it  again, — there 
must  have  been  some  act  of  republication, — or 
some  revival  by  necessary  implication,— or  some- 
thing in  short  to  shew  that  it  was  the  wish  and 
intention  of  the  deceased, — that  her  first  will 
should  take  effect  after  she  had  cancelled  her 
second.  This  is  the  clear  language  of  the 
Roman  law  (a).  Posteriore  quoque  testamento 
quod  jure  perfectum  sit  posterius  rumpitur,  nee 
interest,  extiterit  aliquis  haeres,  an  non,— hoc  enim 

(a)  Instit.  Lib.  3.  tit.  17.  8.  3  de  posteriore  testamento. 
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solum  spectatur,  an  aliquo  casu  existere  potuerit.  idi7. 
Ideoque  si  quis  aut  noluerit  haeres  esse,  aut  vivo  Term. 
testatore,  aut  post  mortem  ejus,  antequam  haeredi- 
tatem  adiret,  decesserit,  aut  conditione,  sub  quS 
haBres  institutus  est,  defectus  sit,  in  his  casibus  Moors  and 
pater-familias  intestatus  moritur.  Nam  et  prius 
testamentum  non  valet,  ruptum  a  posteriore;  et 
posterius  seque  nullas  vires  habet,  cum  ex  eo  nemo 
hsr^s  extiterit.  In  the  same  book  of  the  Institutes 
under  the  head  of  quibus  modis  convalescit  testa- 
mentum there  is  a  further  illustration  of  this  doc- 
trine (a).  All  the  commentators  have  concurred  in 
the  sense  and  stringency  of  these  passages ; — the 
expressions  of  Vinnius  are,  nee  prioris  testament! 
sublatio  pendet  ab  eventu  aliquo,  aut  casu  contin- 
gente  post  mortem  testatoris,  sed  illud  statim  vivo 
adhuc  testatore  ipso  jure  per  posterius  rumpitur. 

This  doctrine  >vill  be  found  also  in  the  Digest 
Lib.  28.  tit.  3.  s.  2.,  and  in  several  passages  of  the 
code  (6); — and  it  was  carried  so  far,  that  if  a  man, 
having  made  his  will,  was  adopted  into  another 
family,  and  afterwards  became  emancipated,  it  was 
necessary  that  there  should  be  some  act  to  revive 
the  will  (c). 

We  are  not,  however,  driven  to  stand  on  the  ex- 
treme of  this  principle ; — in  looking  to  cases,  we  may 
anticipate  that  that  of  Goodright  v.  Glazier  (d)  will 

(a)  Jnstit*  Lib.  tit.  17.  s.  7. 

(6)  Tanc  autem  prius  testamentum  rumpitur,  cum  posterius 
jure  perfectum  sit* 

(c)  Dig.  37.  tit  11.  ell. 

(lO  Goodright  on  the  demise  of  Glaxkr  v.  Glmer^  BurrowS| 
Vol,  IV.  p,  2,512. 
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1817.      probably  be  pressed  against  us:  it  may  be  observed^ 
g^^      however^  that  the  decisions  in  ttiat  very  case  admit 
^^O^V     that,  under  circumstances,  the  first  will,  though  foiiiid 
"'^®*'      entire,    might  have  been   held  in  law  to  be  can- 
M#oAK . ADd  celled ; — ^both  Lord  Mansfield,  and  Mr.  JusticeTates, 
STCALF.    admit  that  such  a  case  might  exist;  tiit  whatever 
may  be  the  weight  and  authority  of  Glazier's  case 
in  Courts  which  are  bound  iip  by  the  decisions  of 
the  Courts  of  king's  Bench,  here  we  can  only  look 
to  it  as  expressing  the  opinion  of  wise  iahd  en- 
lightened judges,  as  to  the  lavv  wHich  rules  in  Ihe 
disposition  of  real   properly ;— here  it  cannot  be 
considered  as  having  anjr  binding  autnority,~f6r 
here  we  have  in  the  records  of  this  very  Coiirt  an 
uninterrupted  series  of  decisions  for  upwards  of  a 
century,  flowing  in  a  contrary  course. 

In  Whitehead  v.  Jennings  (a).  Aiitlhony  YCcck 
made  his  will  m  Aug.  1701 ;  m  1712  he  made 
linother  of  a  totally  diflerent  tenor,  in  which  nis 
nephew  was  appointed  executor  and  residuary  le- 
£^tee ; — in  an  access  of  passion  against  Ws  nepliew, 
he  burnt  the  latter  will,— he  afterwards  became  re- 


•   ''•  •       •   -•         i\^     * '  ♦ 


conciled  to  him,  and  sent  for  Mr.  Tolson,  his  at- 
torney, to  make  a  new  will; — before  the  attorney 
arrived,  he  v^s  taken  suddenly  ill,  and  died  in  the 
course  of  the  night,  calling  anxiously  for  him.  The 
will  of  1701  was  propounded ;  but  irie'Court  pro- 
nounced for  an  intestacy. 

,  In  Burt  v.  Surt  (6),  a  will  made  in  1669  wat 
found  in  the  closet  of  the  deceased  it  ^{is  pleaded ; 
and  proved  that  he  had  made  another  will  in  1713 ; 

(a)  Whitehead  J.  Jennings^  Preriog.  171.     ticleg.  1714. 
(6)  Buri  T.  Burt^  Prerog.  17I9. 
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.'.'••»  ♦....,,  tit" 

—the  only  account  given  of  that  will  was,  that  the  }^^7. 
wife  said  she  ha^  destroyed  it,  having  found  it  in  a  Term. 
cancejjed  s,tate ; — Sihe  was  materially  benefited  under 
jtjie  e;dsting  wiU^  and  the  Court  pronounced  for  an 
intestacy.  Moor^  and 

In  flelyar  y.  Hel^ar  (a).    !l^obert  Helyar  died 
jn  June  ^75j,  a  jbatchelor,  Reaving  i^oanna  Hel- 
yar a  sister,  ^^illiam  Helyar    his   nephew,  an^ 
two  neices ;— j|)y  a  will  of  Feb.  12,  1742,  he  be- 
queathed to  his  sister  the  moietv  of  a  small  estate 
^hey  possessed  together  in  joint-tenancy  in  Ck)rn* 
wslU,  and  ^Q()0/.  in  money.     All  his  other  estates 
and  property  he  left  to  his  nepjiew,  whom  he  con- 
stituted also  his  executor  and  residuary  legatee  ;-^ 
he  declared  to  his  solicitor,  that  his  object  was  to 
keep  the  real  estates  in  the  male  line  of  the  family, 
— The  nephew  made  his  will  on  the  same  day^ 
by  whiqh  he  left  his  property  to  the  uncle,  and 
^they  exchanged  copies  of  their  wills  ;--afterward8 
the  nephew  married,  and  had  a  son  ;_his  uncle's 
affections  became  alienated  from  him,  and  in  pro* 
cess  of  time  he  completely  quarrelled  with  him, 
f^nd  4^clared  he  should  never  be  benefited  by  him; 
find,  accordingly,  on  the  19th  of  Dec,  1745,  he 
^^na|le. another  wi|l,  in  which  his  sister  was  execu** 
ttix  and  resi4uajry  ^lejg^tee  in  the  stead  of  the 
nephew  ;->Tthat  will  was  not  found  at  the  death  of 
^tbe  deceased ;  and  it  was  estal^li^he^d  to  the  satis^ 
.faction  of  the  Court,  that  the  deceased  had  de- 
^  stroyed  }i  himself.    The  case  was  argued  at  great 
.Jlf  ngth  before  Sjr^George  Lee  ;(by^five  points  were 

(a)  Helyar  y.  Helyar^  Prerog.  1754* 

(6)  From  the  maouscript  noUs  of  Sir  Geo.  Lee.    set  p.  IQfii. 
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1817.       made  in  favour  of  the  will  of  174^.— Firsts  That  it 

Term.      was  contrary  to  the  statute  of  frauds  to  receive 

^^•^^^^^^^     parole  evidence  of  a  will  which   did   not  exist.— ^ 

^^         Secondly,  That  there  was  not  sufficient  proof  of 

Moore  and  the  factum  of  the  second  y/WV— Thirdly,  That  the 

executing  a  second  will  was  not  of  itself  a  revoca- 
tion of  the  first Fourthly,  That  there  was  proof 

that  the  second  will  was  destroyed  by  the  testator 
himself — Fifthly,  That  if  the  second  will  was  de- 
stroyed, no  act  of  revival  was  necessary  to  set  up 
the  first. — Sir  George  Lee,  however,  decided  against 
the  will  propounded,  and  pronounced  Mr.  Helyar 
to  have  died  intestate,  expressly  on  the  grounds 
that  the  execution  of  the  second  will  was  a  re- 
vocation of  the  first ;— and  that  where  a  second  will 
had  been  destroyed,  some  act  of  revival  was  neces- 
sary to  set  up  the  first. 

In  Arnold  V.  Hoddie{a),  the  deceased  made  a  will 
in  1753,  in  favour  of  a  Miss  Arnold,  whom  at  that 
time  he  was  about  to  marry, — he  afterwards  quar- 
relled with  her;- -in  1760,  he  made  another  will, 
by  which  he  bequeathed  his  property  to  a  sister  ;-^ 
the  latter  will  was  not  found  at  his  death,  nor  was 
there  complete  proof  of  the  execution  of  it ;  but 
his  aversion  to  Miss  Arnold  was  proved,  and  Sir 
George  Hay  pronounced  against  the  existing  will. 
As  to  the  effect  of  these  cases  we  do  not  mean 
to  contend,  that  under  all  circumstances,  when  a 
second  will  is  destroyed,  one  anterior  in  date  cannot 
revive  ;  what  we  maintain  is,  that  we  have  so  far 
adopted  the  civil  law  into  our  decisions  as  to  coa- 

(a)  Arnold  r,  HoddUj  Prerog.  1765. 
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ftider  the  factum  of  a  second  v^ill  as  a  presumptive       isir. 
revocation  of  a  first,  and  that  the  burthen  of  proof      t!^. 
is  by  such  a  circumstance  thrown  on  the  adverse    "^-^v*^^ 
party  to  repel  that  presumption.    On  the  other     ^^^" 
hand,  where  circumstances  have  been  such  as  to  Moore  and 
shew  clearly  that  the  deceased  intended  the  first 
will  to  revive,— these  Courts  have  pronounced  for 
them,  as  in  Stacey  v.   Dickens  {a).      Vamer  v. 
Hue  (6),  and  in  the  latter  case  of  Passey  v.  Hem- 
ming (c) ;  but  it  has  been  only  in  cases  where  the 
intention  has  been  satisfactorily  made  out,  that  the 
presumption  of  law  has  been  held  to  be  repelled. 
The  present  case  is  stronger  in  its  circumstances 
than  either  of  those  which  were  successively  decided 
by  Sir  Charles  Hodges,  the  Delegates,  Sir  George 
Lee,  and  Sir  George  Hay. 

For  the  purposes  of  this  argument,  the  can- 
cellation of  B.  is  a  strong  circumstance  against  A. 
The  writing  of  C.  is  a  powerful  argument  against 
A., — ^the  declarations  of  Mrs.  Moore  that  '^  she 
would  make  her  will  as  if  she  had  no  sons" — ^that 
'^  Ihomas  and  George  should  never  inherit  her 
property" — her  refusal  to  see  Thomas  Moore's 
wife, — her  indignation  at  his  marriage, — ^her  send- 
ing for  Mr.  Butler  to  make  a  new  will  when  she 
was  dying,--*are  all  strong  circumstances  to  shew 
quo  animo  B.  was  cancelled,— and  that  by  can- 
celling that  paper,  it  never  could  be  her  intention 
that  A.  should  revive. 

(a)  Staceif  ▼.  Dickens^  Prerog.  Easter  Term,  1734. 
(5)  Vomer  t.  Hue^  Prerog.  1724. 

(c)  Passey  ▼.  Hemmingy  Prerog.  Michaelmas  Term,  1809.— 
Deleg.  18U. 
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,i?l^-  JMir.  IPlirrai,  couiia^j  J%r  Mr.  TImlum  MaMr, 

Term.       tontVA. 


The  fif%t  queitfon  midoubteJHj/  will  bt^  wbcfther 

Moore     ^  ^  cancelled ;- -the  wcand  iviH  be  whetber,  if «. 

Moore  and  is  caticeHed^  A.  18  in  foroc,-n.  c.  whether  B.  irfiidh 

^^'*    18  originally  upon  the  face  of  ft  a  f>erfeot  will^  has 

been^  by  any  thin^  which  has  happened  io  it  sihee^ 

cancelled ;  and  if  «o^  whether  by  cahorilin^  B., 

fmper  A.  is  revived^  «cnd  is  to  all  intents  ttndfiar* 

"poses  the  same  as  if  B.  had  neveir  i>e6n  made. 

To  say  that  B.  is  cancelled  on  the  fiEice*df  it^  is 
Tery  much  to  overstate  the  case  ;-h(io  •ca8e^--^no 
decisioa/htts  been  adduced  in  support  of  this  asser^ 
tion:  if  this  is  to  be  decided  by  bare  in^peetionj 
let  U8  lodk  to  the  rules  which  Swinburne  {a)  lays 
down  on  this  head.  *^  3%6  third  ectse  is  ^whemihe 
whok  teatOfMnt  is  not  caneeUed  or  d^ctd,  hut 
hameffart  theresf  onfy  rased,  blotted,  orrpidota; 
jbr  the  other  jforta  of  the -testament  do  remain fitin 
and  safe,  as  they  were  before,  although  the -dek-- 
tion  toere  in  (Ae  chief  part  of  the  *  testament, 
namely,  theossigndtion  of^  executor.'* 

'If/therefore^  a  testament  were  drawn  oter  with 
Knes^  there  can  be  no  doubt  but  that  it  mu8t4»e 
considered  as  eancdled;  so  if  it  were  drawn  over 
"with  cross  hues  diagonally^  in  either  evidence  *to 
repel  the  praiumption^  there  must  be  evidenee*to 
'shew  that  the^party  did  not  mean*  to  de&ce  it^-^Here 
there  is  nothing  crossed^  or  blottedout ; — ^if/.inatead 
of  this  will  being  cut^  a  line  had  been  drawn  along 
the  top«  passed  down  the  side^  and  through  the  at- 
testation clause;  could  it  be  contended  that  the 

(a)  Swinbunie,  Fart  VIL  a.  16.  p.  515. 


mil  was  ttticdled  on  the  fiMe  of  K-^Jor  Itiere  is       I8i7. 
wm  4li0Breiice  between  the  act  of  a  kaife,  a4id  die      j^!^ 
Ml  vf  ^ftmi^k  is  Biaterial ndieUner  k  be  a cm- 


cellatiati  ppimdfii&ie,  or  not  ;-4f  it  is  €oi^  anless        ^^' 
Uiere  is  <«ficient  4e9i4ence  to  nbew  that  the  jparty  Moqb^  Mid 
jfltendad  tO'Canoel  it^  it  jiemaios  a  ig>ood  will.    .-Sqp* 


ynte  iigain^  tfaiv  waixg^n  not  Ae  hftve  hisen  'fowpud ; 
^Mid  Ihtftlbe  "mM  had  been  foand  withont  it  in  the 
Hkwmn  '<ff  tbe  tcstatrift  <wheKe  alie  usaally  k^pt  fher 
papers  of -Gonaeqneaoe ;  could  it  he  said  ahe  jdid  'not 
keepfft as  ber  mftP^f ishe  did  not^  ifvhy  .i/vas  it  there? 
Our  iBfqpMiente  anre  not  entitled  to  ask  Ibe  reasan 
^y  she  toatt  tbe  ipaper^  for  ihe  tpaper  is  in  otoelf 
f  eilhrcitfas  aiiviH;  4iiey^ /tberefoce^  ate  to  shew  that 
this  imsidone  mrnno  oirftc«/Zani2);-*tcttttin^'tbMQgh 
the  flNteatatfon  cfamsecannot  be  of  nK)9e  importance 
^han*cMlfng'tbrof»9bthe  name  of  the  exeeutor ;  and 
'We  ^hme  seen  'in  what  li^ht  Bwinfanrne  rcgaids 
'that^btfn  he  states  that^  though  yon  .cut  out*tbe 
'hssi|ftiatiofi'Of  (be  exaootor/^till  tbe  jwill  is  ^gooA. 

» 

*'  fllotout/'udtKMitout. 

far.  Warren, 

'^  Erase^  blot^  or  put  out." 

^PerOurium.    Mr.  iJMtice  Abbott, 

'Eltrse^does'^atapply  to*outUng  out. 

''In  wbMerer  \my  it  %ms»dofic,  it  Jvraukl  nat«i(«r 
^the'tEtrgument  ;^=^vfdeiiee'may  be  given  itoisbevr. for 
tf hat' cattse  it  was'tione ;' bat^whether  cit^  orydnmn 
round  with  a  black  line^  it  can  make  no  difference. 
•We  can  «aii)y»say  there  are  many  thiipgs  done  for 
which  we  can  give  no  account.  ^ 


Metcalf. 
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1817.  If^  however,  it  should  be  held  that  there  is  some* 

'Pcrm.      thing  on  the  face  of  this  paper  which  we  are  called 
^^""^^"^^     upon  to  explain^  then  we  have  abundant  evidence 
^°^^      to  shew  that  she  did  not  intend  to  cancel  it. 
Moore  and       Bxhh  V.  Thomas  (a),  was  a  case  in  which  circum- 
stances were  equally  strong  as  here  ;  there  evidence 
was  brought  by  the  heir  at  law^  who  claimed  against 
the  will,  to  shew  the  intent  with  which  the  act  was 
done.— If  the  Court  is  of  opinion  that  explanation  is 
necessary,  the  letters,  and  the  evidence  supply  it : 
in  the  former  we  see  the  language  of  a  mind  in 
a  great  degree  subsiding  from  the  anger  she  had 
once  felt  towards  her  son ;  and  there  are  a  variety 
of  instances  in  them,  as  well  as  in  the  depositions^ 
where  she  speaks  of  him  with  great  affection. 

The  next  question  is,  supposing  B.  to  be  can- 
celled, what  is  the  effect  of  that  cancellation  upon 
A.  ? — And  this  is  a  question  of  great  importance,^-of 
great  extent, — ^and  of  considerable  nicety,  in  con- 
sequence of  the  cases  which  have  been  cited.  Jn 
Goodrighl  v.  Glazier  (6),  the  same  argument  was 
used,  which  has  been  used  by  my  learned  friend 
on  the  other  side ;  but  it  was  over-ruled  by  the 
Court* 

There  is  no  doubt  but  that  the  repeal  of  a  sub- 
sequent statute  sets  up  a  preceding  statute. — This  is 
a  law  as  old  as  any  in  the  country,  and  why  ?  be- 
cause the  act  which  shewed  the  change  of  inten- 
tion is  removed  by  a  subsequent  act.  It  is  difficult 
to  conceive  how  these  two  cases  are  to  be  dis- 

(a)  Blackstone's  Rep.  Vol.  II.  p.  1043. 
(h)  Goodright  on  the  Demise  of  Glazier  t.  Glazier^  Barrow^ 
Vol.  IV.  p.  2512. 
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linguished.     What  is  supposed  to  repeal  the  first  ?       ^^'^- 
iJndoubtedly  the  second.— But  then  it  is  argued.       Term. 
the  second  will  shews  a  change  of  mind; — ^to  be     ^*^*v^^^ 
sure  it  does,— it  shews  there  was  a  change  of  mind  *       j,^ 
at  that  moment.  But  does  not  the  destruction  of  the  Moork  and 

Metcalf* 

second  instrument  shew  a  change  of  mind  again  ? 
•^As  altered,  it  is  to  take  effect  if  the  party  doe« 
not  change  that  will, — and  that  is  the  distinction. 
His  mind  is  shewn  by  the  expression  in  the  second 
will,  if  he  does  not  cancel  that.  The  will  is  am- 
bulatory, and  so  it  is  no  evidence  of  a  change  of 
intention  so  as  tu  afiect  the  former  will ;  and  this 
appears  to  havebeen  the  opinion  of  Lord  Mansfield, 
and,  as  Mr.  Justice  Yates  says,  *'  a  will  has  no  ope- 
ration till  the  death  of  the  testator,  it  is  the  ex- 
pression of  a  man's  mind  to  take  place  after  his 
''  death  ; — as  long  as  he  lives  he  may  alter  his  opi- 
nion. I  tear  the  paper  which  expresses  my  senti- 
ments,— then,  has  not  my  mind  reverted? — he  has 
''  revoked  the  revocation, — and  his  mind  comes 
"  back  to  its  first  intention.*' 

In  Harwood\.Goodright{a)y  Lord  Mansfield  says, 
it  is  settled,  that  if  a  man  by  a  second  will  re- 
voked  a  former,  yet,  if  he  keep  the  first  will  un- 
''  destroyed,  arid  afterwards  destroy  the  second, 
"  the  first  will  is  revived."  Lord  Mansfield,  speak- 
ing the  sense  of  the  Court,  considers  this  as  a  clear 
established  rule  at  Common  Law. — It  stands  upon 
the  authority  of  these  two  cases. 
Per  Curiam.  Mr.  Justice  Abbott, 
That  would  go  a  vast  length  ;— if  you  put  it  as 
an  absolute  proposition  at  law  without  any  de- 

(a)  Cooper's  Reports,  p.  17W. 
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mr.      ^v^ctipj},  that  .tjie  canceJJation  of  the  se.qciYid  will 

Ter^.      ^viviey*  ll»e  fijrst.— -Suppose  a  man,  bay i p^  a  >y ife  apd 

"5^*^^^^^     one  child,  8JI;^)uId  jcna}ce  ja  will,  leaving  his  properly 

W^^P.V      p  a  manner  ^uitfible  to  the  then  state  of  his  family, 

MooBE  an4  : — that  J^e  jsho^ld  afterwards  have  six  children  \fom, 

find  tt\en  shpuld  majc^  a  will,  whipb  he  should  after- 
:|ir^ds  destroy.  By  Betting  up  the  fin^t  wiU>  you 
\Fould.|ea»ve  fivje  of  the  children  unprovided  for.— If 
jyou  put  it  a^an  fd>8olute  proposition,  thftt.tl^^  can- 
.ce^ing  (^  tbfi  secpud  will  would  revive  ,the  fir^t, 
CfiBfifi  jpnig^t  l^e  put  ^0  (^stressing  jas  .to  iqake  one 
^el  a  UUle  .w,t)c;ther  it  \v'^  right. 
JMT'  Warreif, 

Your  Iqrdshipg  will  do  Jn^  Uie  justice  .tQjre^qoIl€;Qt 
thfitl.hai^e  on^  cit^d  authorities. 
Per  Xlwiam.     Mr.  Justicfi  ^bqftj 
^Certainly ;  ,^nfi  ,1  put  the  quqstiqp  ,(p  j,oji  that 
you  niay  fortify  ypqr  opinion  ,l)y  ^^^^qn  p  yell  as 
,|)y  ^uthpntjejB,  |f  yqu.can. 

Mr.JVarreUs 

1  presume  to  go  no.fqrthqr  than, the  ^qt^qrily  of 
thp^e  cjifes,  which  certainly  do  lay  it  down  ^as  a 
.JJi^c^^Fl)Rnncip]e  of  Jaw  without  limitation. 

Per  Curiam^    M^^  JBavon  Richards, 

^ut  I  tbii^k  I  n^ay^vQutureto  &|a^  it  has  not  been 

)i]fi|\^rsal|y  .80,cf>nsi/JQred.— :It.)s,a  gre^t  misfortune 

,())atdic|»  .a^e.t^^ji.i^oyyp  ffom  fJudges,  perhaps 

.ij)cpri:i^Qf ly^  iand  then  9^e/]^as  ab^plufe  pr9position8. 

Mr.  Warren, 

1  do  not  ^ppreheiEid.  there,  can  be  aiiy.pi$take  in 
the  report;  i^ben^Lord  Mansfield  i;^^ntions  jt^  he 
jdpes  not^^ay  itjs  ile^ided  in,  such  and  .^u^h  a  ca^e ; 
but  he  considers  it  as  a  point  perfectly  established, 

Per  Curiam*    Mr.  Justice  :,^bbfttt. 
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It  certainly  in  the  report  is  piit  as  thfe  settled  law,       I8i7. 
excluding  all  Question  of  intentidn.  Term. 

^Ir.  tViirreh,  v^J^vxi' 

If  it  is  the  I4vf,  therefore  Whatevfer  inconvehi^hite      ^"^""^^ 
inay  ietrise  rrbm  it,  it  must  retfaaitl  the  lai/ir,  till  it  fs  MootiE  ntA 
altefeci  by  tKe  legislature,  lind  nothing  dhbrt  of  an       ^^^^^  ' 
act' of  p'arliameht  could  do  Ihis ;  ahd,  even  adbliltihg 
ilial  possible  di^culties  riliEiy  apply  Id  thl^tble  of  fdW, 
tfiis  fs  not  that  kind  df  base  Which  v^uld  call  upon 
t6'e  tTourt  to  dejiat't  trom  the  rule  oh  accouht  bf 
any  peculiar  hardship. 

In  Wrigfit  V-  Mthbru^bod  Ca),  Sir  Williatn 
\Vynfte  obseirVed,  •'  the  point  seems  h  good  dkal 
like  iiiM  which  has  h'ee^  a  vexata  ^iikstto  ih  the"^ 
t!ourls,  and  hrbught  Vefbre  the  Courts  bf  Comm&h 
ildioy  whether  a  wilt,  which  is  revoJced  by  aActh'er, 
is  set  up  by  the  destruciibn  of  the  iktbi^d!"  So 
vfiat  S^ir  Wifiiarii  Wynne  cofnirfg  many  years  after 
"Sir  ueorge  tee,  consi(fere*d  it  tfs  a  veoiitla  ^teitio  ; 
— tfie  cfeclsTon,  iherefote,  fn  Hdi/lir  v.  Helyar, 
could  not  liavc  set  Ihe  question  at  rest.  '^'  T^hereNvas 
a  case  to  that  effect,"  he  says,  '^  beftVe  Sir  Geforge 
Lee,  Helyar  v.  Helyar,  in  tdkich  it  was  held  that 
ifie  Will  being  once  rvvbked,  remained  so :  but 
iheve  was  ah  appeal  from  that  Judgmetit '  to  the 
Delegates,  and  it  was  never  determihedby  them; 
t}Le'ckseof^Clazier'iJDas'^dWectlycon{ra!rif  to  that, 
'and  it  was  Held  that  the  first  wiU  was  good,"  If, 
itierefore,  there  was  aiiy  meaning  in  'AVbrds,  he 
thought  the  iatfer'decisidn  tlie  <^orrect  one.  Sup- 
posing this  iase  sent  before  a  jiiry  to  dedde,  there 
can  be  no  doubt  but  that,  on  the  authority*  of  the 

(a)  Wright  ▼•  Nethentood^  Prcrog.  May  6,  1793,  Reported 
^la  the  )!^otet*of  'Mr.  £faiis'8  edition  of  SalVeld^  Vol.  II.  p.  599. 
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1817.  cases  cited,  they  would  find  for  the  will :  but  then. 
Term.  ^ays  my  learned  friend,  the  Ecclesiastical  Law  is 
^"^^^^^^  different;— you  cannot  have  the  personalty ; — it  may 
^^^^  be  a  very  good  law  for  the  realty,  but  it  is  a  very 
Moore  and  bad  one  for  the  personalty.— This  appears  a  strange 
'  proposition  :  there  is  no  difference  in  the  facts, — 
nor  in  the  conclusion.  It  cannot  be  said,  that  a 
different  conclusion  is  to  be  laid  down  as  matter  of 
law,  there  being  nothing  but  the  simple  fact,  that 
one  relates  to  a  landed,  the  other  to  personal  estate 
What  is  the  ground  of  Sir  W.  Wynne's  opinion 
in  Wright  v.  Netherwood,  that  Helyar's  case  was 
wrong?  Why?  because  the  Court  of  King's 
Bench  bad  decided  the  contrary  ;— indeed,  if  this 
is  the  law,  as  I  apprehend  from  these  cases  it 
clearly  is,  in  the  Court  of  King's  Bench,  it  must  be 
the  law  in  the  Ecclesiastical  Court :  it  is  impossible 
there  can  be  one  law  applying  to  real  estate(a),  and 
another  to  personalty.  Moreover  in  this  Court  Pas* 
8^  V.  Hemming  is  directly  in  point  in  our  favour. 
Lastly,  parole  evidence  cannot  be  admitted  to 
affect  paper  A.  There  may  be  parole  evidence  to 
affect  B.  I  admit  it,  because  there  is  something 
on  the  face  of  B.  requiring  explanation :-— but  sup- 
pose B.,  cancelled,  what  is  there  on  the  face  of  A. 
requiring  explanation  ? — A.  is  a  perfect  will ; — and 
if  it  had  been  the  only  paper  in  existence,  there 
could  have  been  no  question  about  it;  and,  under 
the  Statute  of  frauds,  no  parole  testimony  can  be 
given  under  to  affect  A.  Stat.  29  Car.  2.  c.  S. 
s.  22  (6).     If  parole  testimony  is  admitted,  it  must 

(a)  Ptusey  ▼.  Hemming^  Prerog.  1808.  Deleg.*  1819. 
(5)  '^  And  be  it  further  enacted,  that  no  will  in  writing  con* 
ceming  any  goods  or  chattels^  or  personal  estate^  shall  be  re* 


Moore 

V. 
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• 

be  iki  direct  violation  of  this  clause.  Upon  the  fkce  I817. 
of  the  will  all  has  been  regular.  Then  no  evidence  ferm. 
can  be  given ;  if  it  were  otherwise,  verbal  evidence 
might  set  aside  a  written  will,  and  do  all  the  mis- 
chief the  statute  of  frauds  was  enacted  to  prevent.     Moore  and 

Metcaxf, 

Dr.  Jenner,  Dr.  Lushington,  and  Mr.  Taddtf, 
on  the  same  side  with  Mr.  Warren. 


With  respect  to  the  cancellation,  reliance  has 
been  placed  on  a  passage  from  the  Digest ;  and  it 
has  been  argued^  that  the  word  concido  expresses 
exactly  the  species  of  mutilation  which  this  paper 
has  undergone  :  but  when  we  come  to  look  for  the 
meaning  of  this  word  in  dictionaries^  we  find  it  is 
that  which  least  expresses  the  appearance  of  this 
paper ;  for  it  means  to  cut  in  small  pieces,  to  tear 
to  pieces.  In  the  dictionary  of  Ainsworth  there  are 
five  meanings^  one  metaphorical,  the  others  go  to 
the  complete  destruction  of  the  thing,  to  chop^  to 
mince^  to  hurt^  to  ruin^  or  utterly  destroy^  i.  e.  if 
you  find  that  the  deceased  has  done  an  act  which 
shall  destroy  the  efi*ect  of  the  instrument,  or  the 
material  upon  which  that  instrument  is  written, 
then  you  may  presume  it  to  be  a  revocation,  or  act 
otherwise.  Four  modes  of  cancellation  are  pointed 
out  by  the  statute  of  frauds^ — ^by  tearing,  burning, 

pealed ;  nor  shall  any  claase^  deTise,  or  bequest  therein,  be  aU 
tered  or  changed  by  any  words,  or  will  by  word  of  mouth  only^ 
except  the  same,  in  the  life  of  the  testator,  be  committed  to 
writing,  and  after  the  writing  thereof  read  unto  the  testator, 
and  allowed  by  him,  and  proved  to  be  so  done  by  three  wit« 
Besses  at  least.''    29  Car.  3.  c.  3.  s.  32. 
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jJJJJI*      «w»<rellitig,  DroMfterating(tf):  the  act,  tbwefere, 

7W*M.      I'^lfidi  fs  to  citncel  an  instrameffrt^  must  be  svch  ft 

^'^f^'^^    one  M  shews  an  inteation  on  the  part  of  the  de- 

9^         ceaned^  that  that  instnrmetit  shall  not  bare  effect ; 

*^J^  ^^  it  tttttst  be  an  act  that  at  the  time  of  doing  k  abeiwa 

that  it  was  the  intention  of  the  deceased  that  the 
iMtTDinent  shoidd  be  destroyed  by  ibe  act  then 
performed  upon  it ; — this  is  the  meaning  of  the 
methods  found  out  by  the  statute  of  frauds  for  de- 
fireyinga  will  of  landed  property.  Those  cited  from 
the  civil  hw^  are  to  the  same  effect ;  Ihey  imfily  itbifc 
there  shall  bean  act  done  not  equivocal  in  ^ttselC 
birt  which  shall  neoessariiy  import  «n  inteniifm  to 
destroy  (he  instrnment  to  which  the  fiEHitis  nfqfilied. 
The  substance  of  the  paper  remains  CQaiplitc; 
the  greatest  care  has  been  taken ;tbat  not.a  aylhiUe 
of  itahouM  auffsr  from  the  act:  it  is  true  that,  in 
oattingU/tbe attestation  clauseistsiit through;  but 
this  is  dearly  not  advisedly  done;  it  was  npan  the 
iecowd«hcetof>the  will ;  it  is  tbeeffiect,  theiafore^  iff 
accident^  end  net  of  any  intention  tocut.thraagii 

'{so)  ^  Nb ^srfsB  iv irriliBg  df .  laods^  tentmeotS, .#r^ii?rQ4iia« 
tnettCS)  nr  adj  clwwe  iiiereof,  shall  «t  luiy  tioie.  aftf r.S4UL  of 
Jane,  be  revecable,  otherwise  than  by  some  other  will  or  codicil 
in  waiting,  or  other  writing  declaring  the  same,  or  by  baming, 
cancelling,  tearing,  or  obliterating,  the  same  by  the  testator  h1m« 
ftdf,  orlnliis  prasence,  and  by  his  directions  and  consent ;  4hsA 
all  devises  and  bequests  of  lands  and  tenements  shall  remaia 
a«M  isonf Inv^  in  foroefuatil  the  etna  lie  barat,  caaoeUed,  imu^ 
tfr'<dbllMrMed,  %yth6  4estator,('or  bfo  dtreiti«u,  in  «ia«iMr 
IrfoMMd ;  or  ualets  %lie  sa«M  be  altersd  -byaosw  oth«r  n^rar 
£Minil%i»#fi(^,  or^Othsr^iMtiiV^  the>daTissr^  signed,  ia^ttv 
pvasMceof  ilhi^^Hr  faor'wMnMSte)  idMlsrfaif  41ie«aMs;"-^iSW» 
^9  Car.  ^  c.  3.  s.  6. 
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the  essential  part  of  the  instrument  itself.     This  is       1«17. 
further  confirmed  by  her  not  having  cut  through       qirm. 


the  attestation  clause  of  the  codicil ;— if  the  act  is  at 

all  equivocal,  the  burthen  of  proof  is  on  those  who         ^ 

impeach  the  validity  of  the  instrument,  to  shew  that  Moore  and 

it  was  done  animo  revocandi,  and  that  proof  must 

apply  most  strictly  to  the  act  itself. 

The  other  point  of  the  case  of  extreme  im<^ 
portance^  and  one  upon  which  a  decision  on  the 
point  would  be  highly  desirable^  not  only  in  this, 
but  in  all  courts  where  questions  concerning  wills 
are  agitated.  We  maintain  that^  according  to  the 
principles  of  this,  as  well  as  of  the  Temporal 
Courts,  a  paper  revoked  by  the  execution  of  a  sub- 
sequent paper  is,  by  the  cancellation  of  that  sub- 
sequent paper,  revived.  The  case  of  Glazier  v. 
Glazier  has. established  the  law  on  this  point:  dur-' 
ing  the  discussion  of  Pass^  v.  Hemming,  Mr. 
Justice  Heath  produced  a  note  he  had  himself  taken 
in  Court  of  the  judgment  in  Glazier's  case,  which 
carried  the  doctrine  further  than  the  case  as  re- 
ported in  Burrows,  does.— A  statute  which  has  been 
repealed,  by  the  repeal  of  the  repealing  statute  be- 
comes operative  again ;  and  upon  general  principles 
it  must  be  so  held  that  the  suspension  of  a  second 
act  revives  a  former  act. 

Per  Curiam.  Mr.  Justice  Abbott, 
Put  this  case, — a  will  giving  an  estate  to  trustees 
for  the  benefit  of  A.,  with  some  few  legacies.  Let  the 
testator  make  a  second  will  giving  that  estate  to  A. 
and  B.  in  jpint-tenancy  ; — suppose  B.  to  die,  and  se^ 
veral  of  the  legatees, — ^the  effect  of  the  instrument 
will  be  the  same  upon  an  estate  of  some  thousand 
pounds,  vnth  the  exception  of  some  few  bundredn ,' 

VOL.  I.  2  P 
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1817.       —would  you  say,  that  the  destruction  of  the  second 

TWtb!'      will  is  to  set  up  the  first ;— the  generality  of  the 

^'^^^^^^^     principle  would  rule  that.     Glazier'n  case  comes 

^^         near  that  ;^^nd  if  ypu  compare  it  to  the  repeal  of 

MooBK  «Dd  a  statute,  you  roust  go  to  that  extent. 

Argument  reswned. 

The  doctrine  of  the  Ecclesiastical  Oourts  does 
not  go  to  that  extent  undoubtedly. 

With  respect  to  the  authorities  from  the  Digest, 
they  have  nothing  to  do  with  the  subject;  they  haye 
no  bearing  upon  it; — our's  is  not  the  civil  law  of 
Rome, — our  proceedings  are  grounded  upon  the  Jus 
Gentium; — ^rules  proper  for  the  Roman  people 
would  be  improper  for  a  country  like  this ; — we  all 
know  the  solemnity  with  which  wills  were  executed 
at  Rome.  The  civil  law  said  that,  when  once  a 
will  is  perfected,  there  it  must  remain  ;  in  many 
instances  it  could  not  be  revoked,  it  was  not  am- 
bulatory, the  principle  was  the  opposite  of  ours.— 
With  us,  no  testament  can  be  of  effect  till  after  the 
death  of  the  testator  r^we  are,  therefore,  to  appeal 
to  common  law,  and  not  to  civil  law,  for  authority. 

In  Jennings  v.  WkUekead,  it  appears  that  the 
deceased  had  told  Mr.  Tolsen,  his  solicitor,  that  he 
had  a  will  in  his  possession,  which  was  not  to  his 
mind; — ^that  he  was  reconciled  to  his  nephew 
Richard,  and  meant  to  give  him  2,5002.  in  Hamp- 
shire. It  is  a  case  too,  in  which  the  whole  tenor 
of  his  life,  subsequent  to  17  IS,  shewed  that  the 
person  he  had  once  made  executor  and  residuary 
legatee  was  never  meant  to  be  so  again ;  it  was 
pronounced  an  intestacy,  because  there  was  evi- 
deuce  to  shew  it  could  not  be  bis  intention  by  the 
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In  JSiKrt  T.  Burt.    The  only  eridcnce  m  to  tiw 
dMtenction  of  the  second  wUI  wm,  that  of  the  wife,     ^°*'*' 
by  whon  the  destruction  had  been  made ;  it  is  im-  Moore  and 
poMible,  therefore,  that  there  cottld  be  any  evidence    ^*^^^^ 
to  shew  that  it  was  his  intention  that  the  firat  wiB 
should  revive. 

In  Arnold  v.  IMUlie,  when  £be  insinMtions  wera 
given  for  second  will,  the  first  willa«d  a  codicil  were 
in  the  hands  of  an  attorney,  and  the  testator  haidl 
INI  opportunity  of  canceUtng  theon ;  circumstanced 
shewed  that  it  was  impossible  he  could  have  mtitarl 
the  wiH  to  revive. 

fai  He^ar  v.  Uelymr  (a).  Sir  George  Lee's  judg« 
meat  cannot  be  taken  as  a  decision  upon  the  law 
that  an  act  is  necessary  to  revive  ?  Whatever  may 
be  his  opifftion,  be  does  not  decide  thaA ;  be  con^ 

(a)  In  the  mention  which  is  made  of  this  case  in  the  report 
of  the  case  of  Gooirighi  t.  Glaaer^  Burr.  4.  351^.  Sir  George 
ILee's  jodgment  in  Helyar  y.  Hefyar  is  erroneotislf  stated  to  haVO 
b«Ml<  sArmed  Hy  the  Delegates,— the  ftu4  heing  that  tho  case 
ipil*  eoropMttised  in  the  Gonrt  of  Delegates^  and  consequently 
did  not  cone  to  an  hearing  diere.  In  the  manuscript  notes  of  Sir 
George  Lee,  after  the  recapitnlation  of  the  grounds  of  his  judg- 
ment, I  find  the  following  memorandum : — N.  fi.  ^'  Mr.  William 
Helyar  has  appealed  to  the  Delegates,  and  prayed  a  commission 
of  Lords  Spiritual  and  Temporal :  but,  on  hearing  counset^^ 
Leid  Chancellor  gmnted  it  only  to  jndges  and  civilians,  because 
Ae  qoestiont  in  the  eause  tamed  upon  points  of  Uir.— The 
cance  was  afterwards  agreed,  and  Mr.  Helyar  renounced  hip 
appeal,  and  consented  that  the  cause  should  be  remitted  back 
to  the  Prerogatif  e  Court,  and  upon  the  remission  being  brought 
in,  T  decreed  adtaiinlstratlon  to  the  suter  and  only  next  of  Un, 
an  thtf  19iK  of  Jannary,  ITS^.'*^ 

9v2 
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1817.       siders  all  the  circumstances  as  material.     The  case 
Term.       of  Helt/ar,  therefore,  only  goes  to  this,  that  circum- 

^'^y^^     stances  are  material  to  shew  intention ;  and  Sir 
y^         George  Lee  would  probably  have  decided  diflFer- 

MooRE  and  ently,  had  the  case  of  Glazier  been  then  decided. 

Wright  V.  Netherwood  shews  Sir  W.  Wynne's 
opinion. 

Passey  v.  Hemming  has  however,  as  it  has  been 
generally  understood,  entirely  disposed  of  this  ques- 
tion: it  unfortunately  happens  that  we  are  in  the  dark 
as  to  the  grounds  of  the  decisions  in  this  Court ;  but 
it  is  reasonable  to  conclude  from  that  judgment, 
that  some  act  or  declaration  is  necessary,  in  the  case 
of  a  subsisting  will,  to  shew  it  was  the  intention 
that  it  should  not  revive.  The  will  established  was  in 
1780  ; — ^the  testator  died  in  1807 ; — it  consisted  of 
two  separate  papers,  written  within  a  short  period 
of  each  other; — they  were  attested  only  by  two  wit- 
nesses, and  consequently  were  not  good  to  pass 
real  estates  ; — he  liad  made  subsequent  wills,  and 
to  a' late  period  of  his  life  was  occupied  upon 
another  will,  which  contained  a  different  disposi- 
tion of  his  property ;  but  it  was  unfinished.  The 
will  of  1780  was  found  in  a  drawer  in  a  garret,  and 
there  was  nothing  to  shew  that  they  had  ever  been 
recognized  by  the  deceased.  Sir  W.  Wynne  said, 
he  should  have  felt  extremely  unwilling  to  have 
been  bound  to  have  pronounced  against  them ;  but 
he  was  not :  he  considered  Helyur'%  as  a  case  of 
circumstances  from  which  it  was  impossible  to  believe 
that  the  first  will  contained  his  last  intention,-^ 
departure  of  intention  had  been  shewn  by  the  varia- 
tion  in  the  second  will,  and  that  variation  was  proved 
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not  by  mere  circumstances^  but  by  the  execution  of      '^i^- 

xi  1      .1.  Hrlarv 

the  second  will.  Term. 

In  another  point,  this  case  essentially  differs  from 
all  those  in  which  the  subsisting  wills  have  been  held 
to  be  void;  namely,  that  in  all  of  them  there  have  been  Moore  and 

]bf  T>TCAI  F 

different  executors,  in  the  second  will  from  the  first; 
— a  circumstance  strong  to  shew  a  complete  change  of 
intention; — here  the  executor  is  the  same  under  both 
instruments. — It  is  remarkable  that  all  the  finished 
wills  in  this  case  shew  continued  affection  towards 
the  same  person^  and  this  is  not  contradicted  by  any 
act  of  the  testatrix,  shewing  any  intention  to  dispose 
of  her  property  in  a  manner  injurious  to  him.  There 
has  not  been  any  act  established  under  her  own 
hand^  as  an  operative  will,  indicating  a  change  of 
intention. 

The  law  of  the  Ecclesiastical  Coiirt  is,  that  there 
may  be  evidence  given  that  it  was  not  the  inten- 
tion of  the  testator  that  the  first  will  should  be 
revived  by  the  cancellation  of  the  second ; — but  that, 
if  such  evidence  is  not  produced,  the  presumption 
must  be,  that  he  meant  to  revive  the  first.  The 
operation  was  only  suspended  by  the  factum  of  the 
second  will ;  and  the  moment  the  second  will  is  can- 
celled, that  suspension  is  taken  off. 

Dr.  Phillimore  in  reply. 

Important  as  the  case  is  on  account  of  the  prin- 
ciple of  law  it  involves, — ^the  importance  of  it  has 
been  augmented  by  the  course  of  argument  adopted 
on  the  other  side  ; — it  has  been  contended, 

Fir6t,  That  if  B.  is  a  cancelled  paper,  we  are 
precluded  by  the  statute  of  frauds  from  entertain* 
ing  any  question  whatever  with  respect  to  th<} 
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1817.       TOlidity  of  k.—Secondfy,  Timt  if  the  GonH^if  iUng% 

TeriH.      B^^^^h  would  pronounce  for  A.,  the  Cornt  of  Dde- 

^^"^v^^    gates  is  hound  to  do  the  nme.— 7Ur(%^  That  the 

MooR£     ]>|geit  has  nothing  whatever  to  do  wi*h  the  qiea^ 

|fIt>ott  and  tion ^if  either  of  these  ol^ections  are  founded.,  we 

**^^^''  miist  he  content  to  admit  that  there  ia  an  end  of  the 
question  at  issue.  It  is  essential^  therefore^  that 
lliey  shMiU  be  set  at  rest. 

Aurole  evidence  is  not  iatrodueed  here  to  reTofce 
n  written  win ; — but  to  prove  a  fact^  vh.  whether 
A.  is.  a  will  or  not.  The  evidence  is  introduced  not 
to  revoke  A.,  but  to  shew  that  B.  had  ceased  to  be 
m  will ;— cases  of  this  description  have  been  held 
Slot  to  full  within  the  statute  of  frauds ;  and  the  prac- 
tice of  the  Prerogative  Court  has^  ever  since  the 
passing  of  that  statute^  been  to  establish  unfinished 
ttnd  unexecuted  papers,  whenever  it  can  be  shewn 
that  it  was  the  intention  of  the  deceased  con- 
tinued  to  the  latest  oioment  of  bis  existence,  that 
they  shoidd  operate,  even  ia  cases  where  the  most 
pegwter  and  formal  wiHs  have  been  found  entire  and 
wieancelled. 

The  oh^tioii  is  not  new;--*wie  find  foeni  a 
note  of  the  judgment  in  Hefyar  v.  Udf^,  in  the 
handwriting  of  the  eminent  judge  who  decided  iC^ 
that  a  similar  objection  was  pressed  in  that  case  to 
any  inquiify  beisig  asade  into  the  fiictum  of  an  exist- 
img  wiU;--?'^  but/'  to»use  his  language^  "  the  €Me(a) 
qf  Sellara  v.  Quntt.inithePirerogaiiffe,  Oetohw 
1748,  wMfuU  t^Jki$  paiidi:;  Jar  there  mn  executed 
miUwme.heU  to  bevemked  bgf  a  will  wrote  wkile 

(a)  Cited  from  Sir.  Geoi^^e  Lee*s  manuscript  notes.    In  the 
case  of  Hetj/ar  ?•  Ueiyery  Firerog.  Jan.  8, 1764. 
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tk^  teilMor  tous  alive  r  bwt  he  died  befote  it  toaB       ^Bi7. 
brought  to  kim,  and  the  eontente  thereof  were      7*^^ 
proved  by  witneBses  who  heard  him  give  the  m-    ^-^^v^"*^ 
^ruction*  agreeable  to  what  was  wrote  dewtt.   U       ^^^^ 
was  in^ted  that  thi»  parole  etidence  eould  not  be  Moorb  and 
received;  that  it  7Pa9  ta  revoke  d  written  tbill  by  "' 

parole  0nly,  contrary  to  the  etatute  ;  but  bath  Dr. 
Bettesworth  in  the  Pterogatioe,  and  the  Delegdtee 
who  ajffirrhed  thie  sentence  in  \lh\,  were  ofopimon 
that  it  was  a  #iU  m  writing,  thdt  the  parole  proof 
of  the  instructions  efught  ta  be  received,  and  that  it 
was  net  a  ease  within  the  statute  of  f rands.'' r^ThiB 
wa»  the  doctrine  held  in  1751;  stnd  subsequent 
practice  has  ecrtaUisbed  and  confirniied  it. 

The  second  point  made  afjantt  us  is^  that  if  it 
eould  be  shewn  that  the  Cou#t  of  King^s  Beath 
would  hold  paper  A^  to  be  a  wiK;---this  Ckmrl  wotM 
be  bound  to  establish  ity  inadmucb  as  tl  never  oas 
be  said  that  thwe  is  die  law  for  personal^  and 
atioth^r  for  real  prdpertjF.  To  this  we  reply,  thif 
the  Court  of  Kin|;'s  Beach  has  no  authority  what* 
soever  over  the  decisionB  of  thii  Gourf .  The  argu^ 
laeot^  if  good  for  any  thitig,  would  go  to  oonsCHuto 
it  as  a  Couft  of  kppeel  froid'  the  Ecclesiaslioi^ 
Courts.  If  so^-^r  what  purpMs  ht  the  Court 
of  Delegates  convendiv  ^  commissioo  under  the 
great  seal^  to  hear  all  appedanadd  to  tiie  kiAg  by 
virtue  of  the  statute  of  Henry  VIIL  ?-^i«d  why  ia 
a  styi  ultefior  tribunal  by  a  comntlftssiali  of  MVtew 
sometioM  opened  to  suitors  in  this  G<»urt  ?-^Thto 
Ecclesiastical  Counts  exeteise  an  independent  jurii^ 
dletkm  in  all  (Maes  oiTerf  wflla  of  pmnMMA  pi^ 
ptrty>«4h<  tew  th^  adtiiMlM^^  htm  wbaltvat 


Moore 


43%  CASES   DETERMINED   IN  THE 

1817.  soarces  derived,  is  incorporated  into,  and  has  for 
Term.  Centuries  formed  part  of,  the  established  law  of 
the  land  ; — the  Court  of  Delegates  is  to  them  a 
Court  of  dernier  ressort ;  the  rules  of  law,  and 
Moore  and  the  decisions  which  have  been  handed  down  to 
your  lordships  by  your  predecessors  here,  are  to 
be  the  sole  guides  of  your  sentence. — The  evil 
and  inconvenience  arising  from  the  diversity  of 
testamentary  law  in  the  Temporal  and  Ecclesi- 
astical Courts  is  imaginary  ; — the  diversity  exists 
to  a  great  extent  already ;— the  will  which  can 
pass  personal  property  to  the  greatest  amount 
which  the  talent  and  industry  of  a  British  subject 
can  accumulate  it,  may  have  no  effect,  and  in  prac- 
tice frequently  has  none,  over  landed  property  ; 
while  it  is  valid  with  respect  to  one,  it  is  a  perfect 
nullity  as  to  the  other. — Indeed,  if  it  were  permitted 
to  us  to  look  to  the  policy  of  a  diversity  of  this  kind 
in  the  administration  of  the  testamentary  law  of 
England^  we  should  confidently  maintain  that  it 
was  wise^  politic,  and  well  adapted  to  the  mixed 
interests  of  the  opulent  and  commercial  country  in 
which  we  live^  ihat  there  should  be  a  greater 
facility  in  disposing  by  will  of  personal  than  of  real 
property  But  this  difference  exists  on  great  points 
of  every  day's  occurrence  ;_wtmt  evil  then  can  result 
from  it  on  a  point  which  can  only  arise  for  decision 
now  and  then  in  the  course  of  a  century  ?  It  is 
sufficient,  therefore^  only  to  state  on  this  part  of 
the  case,  that  if  it  can  be  made  out  satisiactorily 
that,  according  to  the  course  of  decisions  in  the 
Ecclesiastical  Court,  this  lady- would  have  been  held 
to  have  died  intestate^  the  Court  of  Delegates  it 
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bound  to  affirm   this    sentence;   and  that,    even      |8J7, 
though  cases  might  be  cited  from  Courts  of  Com-       Term. 


mon    Law   leading  to    a   directly  contrary  con- 

1  Moore 

cJuston.  ^^ 

Thirdly,  The  assertion  that  the  Digest  has  no  Moobe  and 
bearing  on  the  subject,  could  only  have  been  re- 
sorted to  under  the  conviction  that  it  was  impos- 
sible to  open  the  Roman  Code  without  being  over- 
whelmed by  the  force  of  the  authorities  which 
pressed  against  the  argument  of  our  opponents  — 
The  position  ^^  novel  to  the  extent,  at  least,  to 
which  it  has  now  been  laid  down ; — the  civil  law  is  not 
the  text  law  of  the  Court  in  all  instances ;  but  it  is 
positively  so  where  our  own  law  is  silent :  and  be- 
yond this,  the  whole  of  the  testamentary  law  which 
we  administer  has  its  basis  in  the  civil  law ;  and, 
without  an  intimate  knowledge  of  the  Roman  code, 
it  would  be  impossible  to  acquire  a  knowledge  of 
our  practice,  or  understand  the  principles  of  our 
decisions — ^To  illustrate  this,  by  an  example  fami- 
liar to  every  one :— the  birth  of  children  by  the 
Roman  law  amounted  to  the  revocation  of  a  will ; 
we  have  not  adopted  it  to  this  extent;  with  us 
marriage  and  the  birth  of  a  child  amount  to  pre- 
sumptive revocation  of  a  will ; — can  any  one  be 
heard  to  maintain  that  we  have  Rot  adopted  our 
rule  from  the  civil  law  ? — What  was  the  conduct 
of  Lord  Camden  (a),  when  a  question  of  this  sort 
came  before  himP — He  directed  an  issue  to  Sir 
George  Hay  to  try  the  question,  because  the  Civil 
Law  Courts  were  best  competent  to  expound  the 

(a)  Shqfherd  r.  Shef^^d,  T.  R.  p.  51. 
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1817.  }||^  on  tbi9  tabject ; — so  it  is  in  this  case^— by  tbe 
Term.  Roman  law  the  cancellation  of  a  second  will  %p$o 
facto,  revoked  a  first ; — with  us  a  second  will  can* 
celled,  is  a  presumptive  revocation  of  a  first ; — we 
Moore  and  jo  not  push  the  argument  further  than  this, — ^we 
admit  that  the  presumption  may  be  repelled  by  cir* 
cnmstances.  That  the  civil  law  has  always  been  con- 
sidered as  the  basis  of  the  law  of  the  Ecclesiastical 
Courts,  we  have  only  to  refer  to  the  dicta  of  Sir 
George  Hay  {a),  Lord  Camden,  Lord  Manafield  (b), 
and  Sir  George  Lee,  which  occur  in  the  several  cases 
which  have  been  cited  in  different  stageis  of  tbe 
present  argument. — But  it  has  been  argued  that  the 
civil  law  is  diametrically  opposed  to  the  testaftieiitary 
law  of  England  in  princijrfe ;  because,  by  the  civil 
law^a  will  took  eflSect  in  tbe  lifetime  of  the  testator^ 
and  was  not  ambuktoiy  ^--onee  made  it  could  not 
be  revoked,'»<>the  testator  bimself  had  not  the  power 
of  cancelling  it; — it  happens,  however,  unfortu- 
nately for  this  observatioii,  chat  the  maxim  which 
is  described  aa  sa  peculiarly  characteristic  of  the 
Eag}irii  testftflientary  law^-~iaafiuidamental  maxim 

(a)  It  was  farther  objected,  that  by  tbe  Roman  law,  by  which 
we  proceed  in  this  Court,  the  birth  of  children  operated  as  the 
revocation  of  a  preceding  will.  I  agree  that  this  is  rightly 
staled  froift  Uie  Roman  )a#,^-«Ad  Aei  the  Rowm  Imv,  in  genob 
nAf  §Mm  oar  deeieei;  bo€  k  guides  ovr  decrees  no  farther 
than  where  if  is  mcoBlndicted  by  the  Boglisklltw.-- S'tfr  Gcorfa 
Ht^^Bjudgmati  in  Shepherd  v*  Shepherd,  T.  R.  p.  51. 

(6>  Thongh,  as  to  personal  estate,  the  law  of  England  has 
adopted  the  rales  of  the  Roman  testament;  yet,  a  dSerise  of 
lands  in'  England  is  considered  in  a  dlflbrent  fight  from  a  Roman 
wiU. — Lard  MansfieUTi  judgmcfd  in  Harwood  o.  Groodright, 
Cowper's  RsfMrt,  p.*  1791* 
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of  the  jQstinian  code  (a),  and  was  traMplaated  firooi      wir. 
the  Digest  into  the  law  of  this  country.  Term. 

With  respect  to  the  points  more  immediately 
under  dkcusskn ;  it  has  been  laid  down  broadly 
that,  under  aM  circamstances  where  the  second  will  Moore  asd 
IS  cancelled,  the  first  will  must  as  it  were  tp^o  facto 
reviTe.  Would  this  be  a  rule  consistent  with  rea- 
son ?  Would  it  he  desirable  on  grounds  of  public 
policy  and  justice,  that  a  rule  rf  this  description 
should  be  stem  and  unbending,-^that  there  should 
be  no  limitation  to  this  doctrine,— no  qualification  of 
it,  whatsoerer  ?  Cases  of  extreme  hardship  will  Bug-* 
gest  themselres  readily ;  cases  in  which  the  iatentioa 
of  the  testator  (the  only  sure  ^ide  for  all  Courts  of 
testamntary  law)  might  be  obviouslydefeated  by  such 
a  rule.  Let  us  suppose  for  instance,  that  the  cases 
of  WhiUkead  r.  JenmngB,  and  Arnold  v.  Hoddie^ 
had  omae  before  the  Court  of  King's  Bench,  with 
a  Mi  developement  of  all  the  circumstances  whiah 
were  laid  open  to  the  Ecdesiastical  Coarts  ;^--mHL 
can  it  be  contended  that  in  either  of  those  casea 
the  Court  of  Kiag's  Bench  would  hate  felt  itself 
bound  to  have  decided  in  fiiTour  of  the  subsisting 
wilk  ?  And  yet  it  has  been  pressed^  on  the  autho* 
rity  of  Geodright  v.  Glazier,  that  the  law  is  ab- 

(a)  QimMidimduiii  drca  fideiooiamititt  sokmaiTsl  Is  l^gstlf^ 
com  ds  doU  sicepttooe  oppoiita  tnstanras,  nt  sU  mmbuUdoria 
Mbmlat  <9M  tttgifc  mi  pHm  mprtmum  e^eUmtn.    Dig.  lib.  M. 

tit.  4.  c.  4. 

Quod  si  iterum  in  amidtiam  redienmt  et  pceBitait  testa, 
torem  priorb  offense;  legatiim  Tel  fideicominlssiim  reUetom 
ledintegratnr :  omMatoria  emm  eH  volutUa$  defundi  usque  ad 
vitm9upremum4alium.    Dig.  Ub.  Mb  tit*  4^  c«  4 
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i^iT'*       solute  and  unalterable,  and  cannot  be  changed  but 

Term.      ^Y  ^"  ^^^  ^f  parliament. 

In  Glazier"%  ca«e  the  will  destroyed,  and  the  will 
subsisting,  benefited  the  same  person ;  and  there 
Moore  and  does  not  appear  to  have  been  before  the  Court  one 
single  circumstance  to  shew  that  the  deceased  had 
in  the  slightest  degree  varied  from  the  affection  he 
entertained  for  the  person  to  whom  he  had  be- 
queathed his  estate. 

In  Harwood  v.  Goodright,  the  doctrine  goes  no 
further  than  this,  that  a  subsequent  will,  though  it 
be  found  to  contain  a  different  disposition  from  a 
former  will,  yet  if  the  particulars  of  that  difference 
are  unknown,  cannot  operate  as  a  revocation  of  it. 

If  we  have  been  successful  in  shewing  the  civil 
law  is  to  guide  our  decisions^ — our  argument  re- 
mains untouched ; — since  it  is  clear  both  from  the 

i 

text  law,  and  the  writings  of  the  best  commenta- 
tors, that  there  can  be  no  doubt  as  to  the  language 
of  the  civil  law  on  this  part  of  the  case ; — ^the  pass- 
age before  alftided  to  from  the  commentary,  of 
Vinnius,  embnici's  the  whole  argument.  ''  Pinga- 
mus(a)  rursns  testatorem,  testamentum  quod  se- 
cundo  loco  fecerat,  ac  perinde  quo  prius  ruptum 
erat,  incidisse. — Quceritur  an  restituatur  prius, 
cujus  tabulce  integrse  manserant.^  Papinianus 
respondit,  si  id  hoc  animo  a  testatore  factum  sit, 
ut  priores  tabulas  supremas  reiinqueret :  volun- 
tatem  quae  defecerat  recenti  judicio  rediisse  et  posse 
secundum  tabulas  priores  bonorum  possessionem 
pati.     At  inquies  an  non   sic  testamentum  citra. 

(a)  Vinnius  in  InsUt.  lib.  %.  tit.  17.  ••  6.  c  9. 
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uUam   solennitatem    nud&  voluntate  coDstitaitur  ?       1^17. 
Negat  hoc  jarisconsuUus  atque  banc  objectionem       Term. 


sic  removet,  ut  dicat^  non  quaeri  bic  de  jure  testa- 
inenti^  sed  de  viribus  exceptionis^  quo  significat,  ^^ 
recenti  isto  judicio.  et  simplici  voluntate  testatoris  Moorb  and 
non  constitui  novum  testamentum ;  sed  si  scriptus 
priore  testamento  basres  agat^  et  haereditatem  vin- 
dicet^  eiqne  objiciatur  exceptio  mutates  voluntatis^ 
posse  eum  banc  exceptionem  elidere  replicatione 
voluntatis  reversae^  si  constet^  testatorem  boc  animo^ 
posterius  testamentum^  incidisse,  ut  prius  iterum 
valere  vellet." — Throwing  the  burthen  of  proof 
therefore  completely  on  the  party  setting  up  the 
instrument,  and  exacting  from  him  some  act  to 
shew  that  it  was  the  intention  of  the  deceased  that 
the  first  will  should  revive. 

Per  Curiam,  Mr.  Justice  Abbott^  , 
The  concluding  sentences  of  the  passage  you 
have  referred  to,  seem  to  me  to  make  very  strongly 
for  your  argument, — stronger  even  than  those  which 
you  have  cited :  ''  utique  enim  hie  animus,  ab 
hffirede  scripto,  omnind  probandus  est,  per  codi- 
cillos  puta,  aut  alias  literas,  quibus  testator  palam 
declaraverit,  se  velle  priores  tabulas  valere,  alioqui 
eum,  tanquam  quern  utriusque  voluntatis  pcBiiituerit 
intestatumpotiusdecederevoluisseinterpretabimur.'' 

Argument  resumed. 

Other  passages  might  be  cited  to  the  same  ef- 
fect  From  them  the  law  of  this  Court  is  deducible. 

The  practical  operation  of  it  has  been  established 
by  a  series  of  cases  occurring  at  intervals  from 
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1817.       1714  to  1765.    It  iM  been  adailteii  that  bo  dec». 

j^rtn.      '^^^  ^^^  occorred  on.  this  point  from  the  case  of 

^"^^^^"^^     Atmld  V.  Hoddie  in  1765,  to  that  of  Pa99ev  ▼• 

^^     Hemming  in  1812.    But  it  has  been  contended 

MooBE  sod  that,  in  the  intermediate  time.  Sir  WHliam  Wynne 

eipretsed  an  opinion  decidedly  hostile  to  the  prin* 


eiple  on  which  these  cases  had  been  adjudged. 
When  the  subject  was  indirectly  brought  to  his 
notice  in  the  case  of  Netherwood  r.  Wright  ^*^as 
if  the  obiter  iietum  of  a  judge  conld  be  taken  as 
afltordKng  any  fiiir  criterion  of  what  bis  opinioii 
might  be  when  a  subject  of  this  nature  should  be 
brought  before  him> — or  as  if  it  wen  probable  that 
any  judge  wouU  on  an  incidental  point  step  out  of 
his  way  to  gite  a  decision  on  a  question  of  tills 
njagnitude  and  importance. 

Fortunately,  hossever,  we  have  the  advantage  of 
knowing  what  Si  vWiUiam  Wynne*s(a)opinionreally 

(a)  Now,  under  these  drcmnstances,  it  appeurs  clearry  that 
Ae  deceased,  after  having  written  the  tw«  papers  which  re* 
■iai»  entile,  ezecuSed:  twer  fcrtber  wills,  one  in  the  yea* 
I7»l,  the  Qtbei  in  the  jnear  1796 ;  Wt  that  these  regnhrly 
tsecuted  instmrnenU  are  each  to  the  same  purport,  each 
to  the  same  intent,  as  far  as  the  two  papers  F.  and  G* 
go  to'  make  proTision  for  the  wife,  and  for  the  other  re- 
lations who  are  there  mentioned,  it  appearing  clearlj  that  the 
deceased's  intention  was  in  the  first  place  to  die  testate;  and,, 
secondly,  that  substantially  the  intoMlioii  of  the  decswed  wu 
to  do  thst.  which  he  has  done  by  the  two  psfpn  F.  wA  6.  I 
should  be  extremely  loth  to  &nd  myself  bound  by  the  praotica 
of  the  Court  to  establish  as  to  those  two  papers,  containing,  as 
I  think  they  clearly  do,  and  are  prored  to  do,  what  was  the  in^ 
tenthm  of  the  deceased  down  to  the  last  of  his  testamentaiy 
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Was  on  this  sabject  when  his  mind  was  immediately  '  J^^Il 
addressed  to  it  in  the  case  ofPassey  ▼.  Hemming,—  TVm. 
he  there  states  as  the  ground  of  the  decision,  that    ^^^^^*^^ 

MoiMlS 

liS$^  owiag  tp  its  tppeariqf  that  thete  w^ro  feitsiqfiatsrj  papexs  w     ^     ^ 

Afterwards  cancelled ; — ^tbat  tbqr  must  be  considered  as  reroca*    Mvkajlv* 

tions  of  these  two  testamentary  papers,  I  should  be  extremely 

unhappy  if  I  felt  myself  bound  so  to  pronounce; — ^but  I  think 

I  am  not ; — it  appears  to  me,  that  all  the  cases  in  which  that 

dacisiaa  has  taksn  place  haae  gone  upon  the  ground  that  there 

wfr^  dIffBreocss,— •that  there  were  departures,  i^pd  ^M  whal 

wu  the  intention  in  the  Sr«t  paper  wa3  cancelled  in  the  latter* 

I  take  it,  by  the  civil  law  and  the  practice  of  this  Coyrt,  a  paper 

of  a  later  da(e,  containing  a  different  disposition,  would  be  » 

reTooaUon  of  the  former ;  and  that,  though  the  latter  did  not 

appear,  and  the  former  did,  and  was  left;-r-it  thoald  require 

aMie  aceomnli  ^r  soaae  declination  of  the  cbcnmitances^  in  wder 

to  gife  it  effect* 

Hqw  I  think)  in  all  the  casf  s  in  which  it  has  been  held,  Ihtt 
the  foriper  will  was  revoked  by  the  cancellation  of  the  latter. — 
In  all  the  cases  I  hare  looked  into  at  least,  it  appears  that  the 
Intention  of  the  deceased  was  raried ;  consequently,  there  was 
proof  that  he  departed  from  Ae  iatentien  of  the  first  paper. 

In  thf  fiise  of  Uel^ar  t.  Hefj/ary  th^  fust  will  was  in  the 
yi$ir  174^  WiUiam  Hel}i9X«  the  deceased's  nephi^Wy  w»^  the 
executor; — the  deceased  after  that  made  another  will,  by 
which  another  person  was  appointed  executor,  and  the  latter 
will  did  no^  appear;  but  there  was  proof  tiiat  the  deceased  de- 
elared  his  dislike  to  the  marriage  of  William  Helyar,  who  was 
the  person  appointed  executor  in  the  first  will;  that  he  declared 
that  he  had  left  him  40,000/.,  but  that  he  would  not  leave  him 
a  farthing ; — from  thence  the  Court  concluded  that  the  second 
will  was  inconsistent  with  the  former,  and  on  that  ground  re- 
voke it. 

In  the  case  of  Jennings  v^  WhUehead^  the  first  will  was  in 
M^y  171 1 ; — by  that  he  appointed  his  nephew,  Henry  White* 
l^ead,  executor  and  residuary  legatee ; — ^in  1713,  he  made  ano- 
ther will,  appointing  his  wife  executor ;— in  that  same  year,  in 
a  passion,  he  bunt  his  second  wiH.    The  will  with  the  residue 
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1817.  it  appeared  clearly^  both  that  the  intention  of  the 
itrm       ^<^^M^d  was  to  die  testate  ;  and,  secondly,  that  he 

\^\^^     always  meant  to  do  in  substance  that  which  the 

Moore     papers  propounded  would  carry  into  effect ; — ex- 

Moore  and  presslons  which  surely  do  not  convey  the  idea  that 

Metcalf.  iiig  opinion  was  in  opposition  to  that  series  of  cases 
which  had  been  determined  by  his  predecessors ;  in- 
deed^ from  the  perusal  of  his  judgment  in  that  case^ 
it  is  manifest  that^  entertaining  the  opinion  he  did 
as  to  the  particular  case  immediately  under  his  con- 
sideration^ he  nevertheless  felt  the  greatest  anxiety 
not  to  depart  from  the  tenor  of  those  decisions^ 
or  to  decide  any  thing  which  might  even  in  appear- 
ance indicate  an  opinion  "adverse  to  the  great  au- 
thorities which  had  preceded  him. — This  point  was 
much  laboured  by  him  throughout  the  judgment. 
Passey  v.  Hemming  has  been  pressed  against  us 
as  conclusive ; — but  that  was  a  case  decided  upon 
its  own  special  circumstances  ;--several  wills  were 
before  the  Court  in  a  cancelled  state ;  in  all  of  them 
the  testator  had  constituted  his  wife  executrix^  and 
given  her  the  residue  ; — his  affection  to  her  was  not 
shewn  to  have  been  changed,— and  the  benefit  to 
her  was  the  characteristic  feature  of  the  will  which 
was  established.     It  may  be  observed  also^   that 

to  Richard  Whitehead  still  continuing  in  existence,  he  after- 
wards sent  for  an  attorney  to  take  his  instructions  for  a  new 
will,  who  asked  him  whether  he  had  again  receiyed  his  nephew 
into  fayour.  To  which  he  replied,  No,  yery  far  otherwise.  Here 
was  the  clearest  proof  that  could  be,  of  a  departure  from  the 
first  will;  and,  therefore,  the  Court  pronounced  against  the  first 
will.  Cited  from  Manuscripl  notes  of  Sir  William  Wtnkk's 
jwigmerU  in  the  case  0/ Passey  p.  Hemming. 
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Hemming's  case  was  decided  by  a  very  thin  cgiD"*  i817* 
mission  of  Delegates ;— and  that  the  judgment  of  t^! 
the  Court  below  appears  to  have  been  much  in- 
fluenced  by  an  erroneous  statement  of  Lord  Aling* 

ton's  case.  Mocks  and 

The  Counsel  far  Mr,  Thomas  Moore  objected. 
That  it  was  not  regular  to  allude^  in  reply^  to  a 
case  which  had  not  been  before  introduced  into  the 
argument. 

Per  Curiam.     Mr.  Justice  Park. 

I  thinks  in  this  instance^  the  allusion  is  justi- 
fiable ,— we  have  all  been  furnished^  and  very  pro- 
perly, with  a  copy  of  the  judgment  in  Passey  t. 
Hemming,  in  which  Lord  Alington's  case  is  pecu- 
liarly referred  to. 

Per  Curiam,    Dr.  Arnold. 

It  is  very  material  that  the  circumstances  of  Lord 
Alington's  case  should  be  correctly  stated ;  certain* 
ly,  in  Hemming's  case  there  was  a  complete  misap- 
prehension  of  them. 

Argument  resumed. 

Lord  Aiington  died  in  1722  {a) ;  the  will  pro* 
ponnded  was  dated  in  1685.  It  was  stated  in  the 
argument  on  Hemming's  case^  that  there  was  clear 
proof  beforethe  Ck>urt  that  Lord  Aiington  had  made 
another  will  within  a  few  years  of  his  death,  in 
which  Sir  John  Jacob  was  executor,  containing  a 
wholly  different  disposition  of  his  property^  but 
that  this  latter  will  could  not  be  found  ; — and  that 
it  was  on  this  point  that  the  case  turned.-^On  in- 

(a)  The  cause,  was  eDtUled  The  Dake  of  Somsrsd  t.  Sir  John 
Jaooh^  Dbleg.  Jan.  i9, 1725. 
▼PL.  I.  2  G 


Moore 


44^  CASES   DETERMINED   IN  THE 

1817.       vestigation^  however,  of  the  proceedings,  it  appears 

y^^f      that  there  was  no  proof  whatever  before  the  Court 

of  any  second  will  ever  having  been  completed ; — 

nor  could  the  case  have  turned  on  this  point ;— se- 

Moore  aad  veral  inceptions  of  wills  with  revocatory  clauses 

^^^^^'    were  produced ;— and  the  question  was,  whether 

tliese  inceptions  of  willa,  coupled  with  length  of 

time,   and  great  change  of  circumstances,  would 

amount  to  the  revocation  of  a  will ; — and  the  Court 

decided  in  the  negative. 

The  result  of  the  consideration,  and  comparison 
of  all  the  decided  cases  appears  to  be ; — ^that  the  pre- 
sumption at  common  law  is  in  favour  of  a  revival, 
— and  the  presumption  in  the  Ecclesiastical  Courts 
is  against  a  revival ;— but  that  either  presumption 
may  be  rebutted  by  circumstances. 

It  has  been  said,  however,  that  in  all  the  cases 
where  the  making  of  a  second  will  has  been  held 
to  revoke  a  former  will,  there  has  been  in  the  second 
a  different  executor,  and  a  different  disposition  of 
the  property ;  from  which  circumstances  the  change 
of  intention  it  has  been  argued  must  necessarily 
have  been  inferred.  To  us  it  appears  that  the  pre- 
sent is  a  stronger  case  than  any  one  of  those  yet  de* 
cided,  from  the  very  circumstance  of  the  same  exe- 
cutor being  appointed  in  both  the  instruments  ;— 
because,  if  it  is  once  admitted  that  the  deceased 
cancelled  her  second  will  from  the  aversion  she 
bad  conceived  towards  her  executor,  and  from  her 
determination  that  he  should  not  be  entrusted  with 
the  management  of  her  afl^rs,  is  it  likely  that  she 
should  intend  to  leave  in  force  another  will  of  nearly 
f  imilar  import^  in  which  she  constituted  the  same 
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person  her  executor^  and  bequeathed  to  him  the      ,\^^7. 
bulk  of  her  property  ?— A.,  in  feet,  is  the  prepara-      Term. 
tion  for  B.; — it  is  the  substratum  of  it. — A.  is  in-    ^■^"^^'^^ 
formal  and  unsolemn;  B.  is  regular  and  solemn^         ^^ 
and  contains  a  direct  revocatory  clause.  Moorb  and 

With  respect  to  the  cancellation, — this  must  be 
considered  as  the  rock  on  which  the  counsel  on  the 
other  side  have  split ; — to  explain  it  away,  they 
have  been  driven  to  resort  to  irrational  and  con- 
tradictory theories ; — ^it  has  been  argued  by  one  as 
the  result  of  accident,  by  another  as  the  effect  of 
design ; — one  has  maintained  that  the  deceased 
took  great  care  not  to  cut  through  the  attestation 
clause,  while  another  has  laboured  to  shew  that 
not  having  the  attestation  clause  before  her  eyes, 
she  accidentally  and  inadvertently  cut  through  it. 

The  passage  from  Swinburne  has  no  application 
whatever  to  the  present  case ; — it  merely  goes  to 
this,  that  if  a  will  is  not  advisedly  cancelled,  even 
though  it  be  cancelled  and  blotted  in  its  most  es- 
sential parts,  it  is  not  to  be  considered  in  law 
as  cancelled  ;— our  argument  is,  that  being  found 
in  the  possession  of  the  testatrix,  if  erased,— it 
must  be  presumed  to  have  been  erased  by  her ; — 
prima  facie  J  it  is  mutilated;  and  it  is  for  the  party 
claiming  benefit  under  the  instrument,  to  shew  that 
the  mutilation  was  accidental. 

Again,  we  have  been  told,  on  the  authority  of 
Ainsworth's  dictionary,  that  ^'  concido*'  means  to 
cut  in  small  pieces;  and,  consequently,  cannot 
apply  to  the  species  of  cancellation  which  this  in- 
strument has  undergone; — ^we  do  not  deny  this 
meaning  of  the  word,  but  we  deny  that  it  is  the 

3a  2 
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1817.       only  meftniqg  of  it;   and  we  assert  that  in  the 

Term.      p«^8Wgc  cited  from  the  Digest,  the  construction  of 

it  is  not  limited  to  this  signification.    It  is  not  so 

that  the  commentators  have  interpreted  it.    The 

Moore  and  glossary  of  Cujacius  on  this  passage  is,  "  irritum 

fit  etiam  testamentam  si  deleatur  vel  incidatur/' 
And  Voet  (a)  understands  concidit  in  the  same 
sense.  An  antem  consults,  an  inconsnitd  ac  praeter 
testatoris  volantatem  deletio,  incisio,  similiaqne  con- 
tigtrint  non  juris,  sed  facti  quaestio  est.  And  again, 
consult^  tabularum  incisio,  vel  inductio  aut  can* 
cellatio  facta  credatur,  donee  contrarium  probatnm 
fiierit.  But  if  we  are  not  to  refer  to  commentators, 
but  to  dictionaries,  Facciolati^.  who  is  of  the  highest 
authority  among  compilers  of  this  class,  states 
concidere  in  one  sense  to  be  synonymous  with  ab* 
rogare ;  and  refers  to  this  identical  passage  in  the 
Digest  as  an  example  of  such  an  use  of  the  word. 

No  explanation  then  having  been  given  of  the 
cancellation^  it  must  be  presumed  to  have  been 
done  animo  canceUandi ;.^^n  the  face  of  it  it  is 
most  carefully  done,  and  has  all  the  appearance  of 
design  ;—the  law  cannot  resort  to  fanciful  supposi- 
tions in  opposition  to  such  an  act ;— we  admit  the 
act  to  be  equivocal,  and  that  the  presumption  might 
,have  been  rebutted,— but  we  contend  that  all  at- 
tempts to  rebut  it  have  ftiiled. 

Thus  stands  the  argument  on  the  documentary 
evidence ;— but  when  reference  is  had  to  oral  testi- 
mony  to  shew  that  Mrs.  Moore  did  not  consider 
B.  as  cancelled^  and  that  her  affection  to  her  son 

(a)  Voet  ad  Pandectas,  lib.  98.  tit.  4. 
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Thomaf  continued  unabated  till  her  deaths  the      ^^'^* 
(acts  established  by  evidence  utterly  refute  any       Term. 


MooiiE 


such  notion. 

Mr.  French  shews  his  impression  of  what  the 
deceased's  intentions  were,  by  the  reasons  he  gives  Moore  and 
for  not  having,  according  to  her  request,  sent  Mr. 
Butler  to  her: — all  the  witnesses  speak  to  her  dis- 
pleasure, her  dissatisfaction,  and  her  acrimony, 
(these  are  their  expressions)  at  her  son  Thomas's 
marriage; — to  the  bitter  reproaches  and  oppro- 
brious epithets  she  lavished  upon  him, — to  her  de- 
clarations that  she  now  considered  herself  as  having 
no  relations ; — and  above  all,  there  is  clear  testi- 
mony of  the  anxiety  she  expressed,  to  the  latest 
moment  of  her  life,  to  see  Mr.  Butler,  for  the 
avowed  purpose  of  making  a  new  will.  It  is  in 
vain,  in  opposition  to  such  stubborn  facts,  to  argue 
that  her  letters  begin  and  end  with  those  expres- 
sions of  affection  and  endearment,  which  a  mother 
usually  employs  when  writing  to  a  son  ; — that  her 
anger  was  only  occasional,— -and  that  she  never  se- 
riously came  to  the  resolution  of  making  a  new 
will. 

The  sum  of  the  argument  is,  that  there  is  clear 
proof  of  the  cancellation  of  B. — that  from  the  fieicts 
and  documents  before  the  Court,  it  is  equally  clear 
that  if  she  intended  to  revoke  A.  she  must  be  pre- 
sumed to  have  intended  at  the  same  time  to  revoke 

# 

B.; — and  though  she  might  not,  and  probably  did 
not,  intend  to  die  intestate,  yet  it  is  obvious  that 
neither  of  the  wills  before  the  Court  contain  the 
disposition  she  intended  to  make  of  her  property ; 
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1817.  — whatever  that  disposition  might  have  been,  it 
T^m.  ^ouW  probably  have  been  inofficious.  It  may  be 
some  satisfaction^  therefore^  to  the  Courts  (if  it  is 


^^^^      permitted  to  courts  of  justice  to  feel  satisfaction  on 
Moore  and  such  Subjects^) — that  the  only  conclusion  of  law  at 

which  it  can  arrive  is^  to  pronounce  for  an  intes- 
tacy,— since  there  can  be  no  doubt  bat  that  such  a 
sentence  will  make  a  more  just  disposition  of  the 
property  of  this  unhappy  lady^  than  she,  if  she  had 
lived  a  short  time  longer,  would  herself  have  made 
of  it  by  will. 


Feb.  6.  The  Judges  Delegates  affirmed  the  sentence  of 

the  Prerogative  Court  of  Canterbury; — but  gave 
no  costs. 
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March  1. 


Johnston  v.  Johnston. 


James  JOHNSTON  made  a  will  onlheSlst  of  TheWrthof 

childFeiii  coin* 

July  1793;— he  was  then  resident  in  the  islantf  of  Mnedwith 
Jamaica^  and  had  two  children^  a  girl  and  a  boy^  itancen,  win 
and  his  wife  was  pregnant.     By  this  will  he  be-  of  a  married 
queathed  ''  10,000/.  to  his  daughter,  10,000Z.  to  the 
child  of  which  his  wife  was  ensient,  and  if  more  than 
one,  then  10,000/.  to  each,  and  the  residue  of  his 
property  to  bis  son."  He  quitted  Jamaica  shortly  af- 
ter the  making  of  this  will,  and  returned  to  England, 
where  he  continued  to  reside  till  hi$  death,  which 
happened  suddenly,  on  the  3d  of  July,  1815,  at  his 
house  in  WiropoTe-street ; — ^he  had  four  children 
bom  subsequent  to  the  date  of  his  will ;— and  hift 
personal    property  at    the    time  of    his    decease 
amounted  to    nearly   300,000/. — His  widow  was 
possessed  of  a  considerable  landed  estate  in  fee. 

The  will  of  the  ^2l8t  of  July,  1793,  was  pro- 
pounded by  the  widow,  who  was  one  of  the  exe- 
cutors under  it. — ^The  three  youngest  children,  who 
were  minors,  appeared  by  their  guardian,  and 
prayed  an  intestacy. 

At  the  time  of  the  deceased's  death,  the  will  of 
the  2l8tof  July,  n93,  was  in  the  custody  of  his 
agent  in  Jamaica ; — ^but  in  jj^e  pigeon-hole  ef  an 
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1817.      escnitoire  in  the  library  in  Wimpole-street  was 
rSZ      found  a  will  bearing  date  June  21,  1793,  originally 


prepared  for  execution,  but  afterwards  altered  in 
0HN8T0N  g^^gj^j  places  by  the  deceased,  and  obviously  used 
JoHNSTOJr.  as  a  draft  for  the  will  oiJuly^X,  1793.  There 
was  also  found  within  the  blotting  paper  leaves  of 
a  writing  book  in  the  same  escnitoire  (a)  the  sketch 
of  a  will  in  the  deceased's  own  handwriting,  with- 
out date  or  signature,  written  on  the  back  of  a 
printed  letter  from  the  West  India  dock-bous^^ 
which  letter  was  dated  July  6,  1814.  And,  lastly, 
there  was  in  the  same  escrutoire  a  will  made  prior 
to  his  marriage,  and  dated  Charleston,  November 
30,  1782. 

Swabey  and  Jenner  in  support  of  the  wiU. 

The  question  turns  upon  the  birth  of  three 
children  bom  subsequent  to  the  date  of  the  will^ 
for  whom  no  provision  is  prospectively  made  in 
that  instrument,  and  upon  the  legal  effect  of  this 
circumstance,  on  a  will  duly  made  and  executed 
after  marriage.  It  is  important,  if  the  law  is  al- 
ready settled  on  this  point,  that  it  should  remain^ 
unshaken.  The  will  was  made  just  previous  to  the 
voyage  of  the  deceased  to  England ;  and  it  is  said 
that  it  was  only  intended  to  operate  in  the  event  of 
his  dying  on  the  passage ;— but  his  intent  is  not  to 

(a)  This  paper  was  propounded  in  the  Prerogative  Court  on 
the  26th  of  Jane,  1816,  as  the  last  will  of  the  deceased;  but 
the  Court  held,  that  it  could  not  be  entitled  to  probate.  It  was 
marked  with  the  letter  C.  in  the  registry  of  the  Court,  and 
is  the  paper  referred  to  under  this  denomination,  in  tlie  aigu* 
mtnts  of  the  cowisei>  and  tiie  sentence  of  the  Ju<%e. 
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be  collected  from  circumstances,  or  other  collateral 
matter,  but  from  the  words  and  tenor  of  the  will, — 
which  is  absolute  and  unconditional,  neither  tem- 
porary nor  contingent,  in  the  terms  in  which  it  is 
expressed; — and  if  that  construction  from  circum- 
stances cannot  be  allowed  where  words  are  to  be 
explained,  much  less  ought  they  to  be  admitted  to 
supersede  a  will  regularly  and  deliberately  made. 
In  order  to  substantiate  the  opposite  case,  it  must 
be  shewn  to  form  an  exception  to  the  general  law, 
which  is  very  accurately  laid  down  by  Swinburne  (a) 
under  the  head  of  revoking  the  testament,  and  will 
be  found  to  include  nu)st,  if  not  all,  the  circum- 
stances to  be  found  in  this  case. 

Such  as  the  law  stood  in  Swinburne's  time,  it 
still  continues ;— but  not  entirely  without  exception 
as  from  about  the  year  1682,  which  we  take  to  be 
the  lera  of  its  introduction  in  Overbuty  v.  Over- 
bury  (6);  which  was  folbwed  by  Lugg  v.  Lugg  (c) 
1698 ;  and  afterwards  by  Meredith  v.  Meredith  (jd) 
in  1710,  there  have  been  many  decided  cases  in 
which  wills  made  before  marriage,  have  been  set 
aside  both  in  this  Court,  and  in  the  Delegates, 
by  reason  of  marriage  and  issue,  as  well  from  the 
alteration  of  the  state  of  the  testator,  as  his  pre- 
sumed intention, — subject  nevertheless,  like  any 
other  presumption  of  law,  to  be  rebutted  by  evi- 
dence of  a  contrary  intent. 

Ail  such  exceptions  are  stricti  juris,  and  we  shall 


1817, 
Hilary 
Term. 


JoHNStOH 

Johnston. 


(a)  Part  VII.  s.  15.  title  "  Of  reToking  the  Testament.'' 
(fi)  Overhur^v.  Overhur^y  Shower's  Reports,  Vol.  II.  p*255. 

(c)  Lugg  T.  Luggj  Selkeld  59^  and  Lord  Raymond. 

(d)  MeredMh  ?•  MeredUhj  1710. 
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1817.       contend  that  there  has  as  yet  been  no  instance. 

TJilntit 

Term.      where  either  marriage  alone^  or  birth  of  children 
^^^*^^*^^     alone^  though  attended  with  hard  circumstancies^ 
^^  has  been  thought  sufficient^  by  the  law  of  England, 

Johnston,  to  revoke  a  will  made  after  marriage.  No  doubt 
but  that  by  the  civil  law  the  birth  of  a  child  only 
was  the  revocation  of  a  wiU,  for  by  that  law  a  will 
was  void  when  a  father  passed  by  a  child  without 
notice  : — and  a  will  was  equally  destroyed  by  the 
birth  of  a  posthumous  child.  This  depended  on 
the  strictness  of  the  Roman  law,  by  which  a  child 
had  a  right  to  a  portion  of  the  father's  estate,  of 
which  he  could  not  be  deprived  without  just  cause; 
but  this  law  was  never  received  here, — ^there  is  no 
instance  of  it. — By  our  law,  the  father  of  a  family 
may  dispose  of  his  estate  as  he  pleases; — it  is 
wholly  in  his  own  discretion  ; — if  that  discretion  is 
exercised  imprudently,  or  improvidently.  Courts  of 
justice  can  afford  no  relief/ except  in  cases  of 
ideotcy  or  madness. — Every  will,  and  revocation  of 
it,  must  be  the  act  of  the  testator  himself;  and  it 
cannot  be  set  aside  on  any  other  foundation  than  a 
legal  revocation  by  the  laws  of  this  country.  Alter- 
ation of  circumstances  may  reasonably  require  the 
alteration  of  a  will ; — ^it  would  be  matter  of  pru- 
dence to  make  a  disposition  suitable  to  the  change, 
— ^yet  men  do  not  always  act  with  prudence. 

The  testator  also  may  think  of  doing  it,  but 
die  without  having  made  up  his  mind  as  to  the 
specific  disposition  he  would  substitute,  or  death 
may  have  suddenly  intervened  before  he  has  taken 
any  final  resolution  about  it : — if  that  should  be  the 

impediment,  wherever  it  may  occur,  it  is  unforta- 
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nate ;  but  the  law  has  no  remedy  for  such  evils ;— « 
if  the  deceased  is  in  the  progress  of  a  testamentary 
act^  the  law  will  relieve  if  possible ; — but  a  different 
disposition^  if  meditated^  may  from  various  circum- 
stances be  deferred  where  a  person  has  a  will  by 
him ;  but  why  persevere  in  keeping  a  will  if  it  was 
his  intention  to  die  intestate?— Mr.  Johnston,  by 
his  conversations  with  his  wife,  was  aware  of  the 
existence  of  this  will,  and  of  its  operation ; — ^to  get 
rid  of  her  importunity  on  the  subject  of  making 
another  will,  he  told  her  it  was  time  enough  to 
think  of  that;  and  on  being  asked  what  the  conse- 
quence would  be  to  his  family  if  he  died  without 
a  will,  he  would  reply  in  general  terms,  ''  that  the 
law  would  make  the  best  will  for  a  man,''  but  not 
that  it  would  make  the  best  will  for  him.  His  not 
having  made  up  his  mind  to  what  specific  alter- 
ations he  would  wish,  if  he  proceeded  to  make  a 
new  win,  may  in  great  measure,  likewise^  account 
for  his  not  having  done  it ;  he  was  aware  also  of 
the  power  his  wife  would  have,  if  she  should  sur- 
vive him,  over  a  large  real  estate  which  she 
might  charge  with  provision  as  she  might  think 
fit  for  any  of  her  children  ; — but  it  never  was 
his  intention  by  any  act  or  declaration  to  leave 
her  in  addition  to  her  real  property,  one-third  of 
his  personal  estate.  There  may  be  grounds  on 
which  to  expect  that  the  deceased,  if  he  had  lived, 
might  have  revoked  this  will  by  a  new  instrument; 
But  it  is  sufficient  for  us  to  say,  that  there  is  no 
case  in  which  circumstances,  aided  by  the  birth  of 
children  alone,  has  been  held  to  revoke  the  will  of 
a  married  man  ;-~nor  is  such  a  question  res  in* 


1817. 

Hiiarjf 

Term. 


Johnston 

9. 

Johnston; 


459 


CA8E8   DETERMINED   IN  THE 


1817.       tegra,— the  point  was  fully  and  clearly  decided  by 
Term.       the  Delegates   in   Ward  v.  Philips  (a),  which  is 


mentioned  by  Sir  George  Hay^  in  his  judgment  in 
Shepherd  v.  Shepherd,  and  as  appears  also  from 


V. 


JoHKSTON.  the  manuscript  notes  of  Dr.  Andrew's^  who  was 
counsel  in  that  case.  The  case  of  Combe  v.  York{b), 
seems  decided  on  the  same  ground. 

The  reasoning  of  Baron  Carter  in  the  case  of 

Noel  V.  M)el  (c)  is  to  the  same  effect The  case 

of  Shepherd  (d)  itself  was  expressly  referred  by 
Lord  Camden  from  the  Court  of  Chancery  to  the 
Ecclesiastical  Courts  upon  a  question  arising  on 
the  birth  of  a  posthumous  child^  and  whether  such 
a  circumstance  could  operate  as  a  revocation  of  the 
will  and  codicil  of  the  father; — the  case  was  ably 
argued^  and  solemnly  decided  by  an  eminent  judge, 
than  whom  none  could  have  mere  feeling  for  the 
distress  of  such  an  incident^  or  would  more  gladly 
have  found  ground  to  set  that  will  aside^  as  well  as 
all  others  of  a  similar  kind^  as  he  declared;  but  he 
could  not  break  in  upon  a  knoum  nde  of  law. — He 
readily  admitted  that  marriage,  with  the  birth  of 
children,  would  vitiate  the  will  of  a  batchelor  made 
in  a  state  of  celibacy ;  but  said,  that  marriage  alone 
would  not. — Children  also  born  after  the  making 
of  the  will  by  a  married  man,  will  not. — For  a  mar- 
ried man  must  have  children  in  view  at  the  time  of 

(a)  Wardy.  Philips^  Prefog.  1732.     Deleg.  1734. 

{b)  Combe  t.  York^  Deleg.  1738. 

(c)  Referred  to  in  the  case  of  Parsons  v.  Lanoe^  Ambler^ 
p.  557. 

{d)  Shepherd  v.  Shtpherd^  reported  in  a  note  to  Doe  on  the 
demise  of  Lancashire  r.  Lancashire^  T.  R.  Vol.  V.  p.  49. 
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marriage;— and  children  only  add  to  his  fomily^ — 
they  do  not  alter  his  state  or  condition. 

It  appears  also  from  the  case  of  Doe  qn  the  de- 
mise of  White  V.  Barford  («),  that  it  is  the  opinion 
of  the  present  Chief  Justice  of  the  King's  Bench^ 
that  it  would  be  dangerous  to  extend  the  doctrine 
of  presumptive  revocations  any  further  than  it  has 
been  already  carried. 

The  only  remaining  circumstance  is  the  incep- 
tion of  paper  C;  and  if  such  a  rude  and  unfinished 
sketch  as  this^  or  any  other  paper^  about  which  no 
testator  can  be  said  to  have  taken  any  final  resolu- 
tion^ could  be  permitted  to  revoke  a  will  which 
must  be  presumed  to  have  been  made  with  deliber- 
ation^ infinite  mischief  must  frequently  ensue; — 
but  the  rule  of  law  posterius  imperfectum  non 
toUit  prius  perfectum  has  been  recognized  in 
numerous  decisions^  and  is  not  now  to  be  called  in 
question. 

Adams  and  Lushington  contri,for  an  intestacy. 

We  admit  that  marriage,  or  the  birth  of  children 
alone^  will  not  revoke  a  will; — ^but  the  question  is^ 
whether  the  birth  of  children,  with  other  circum- 
stances, will  not : — Lord  Mansfield  and  Lord  Kenyon 
have  put  the  principles  of  presumptive  revocations 
on  different  grounds ; — the  former  presumed  al- 
teration of  intention,  the  latter  held  that  there  was 
a  tacit  condition  annexed  to  the  will  that  it  should 
not  operate  under  such  circumstances  ; — it  is  ad- 
mitted by  them,  however,  and  all  other  judges, 

(a)  Doe  on  the  demise  of  WhiU  r.  Barford^  Maole  and 
Selwyn,  Vol.  IV:  p.  10, 
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1817.  that  this  principle  of  revocation  is  derived  from 
Term.  *^®  ^^^il  law.— The  civil  law  is  so  far  admitted 
into  our  law,  that  the  birth  of  children  may  re- 
voke a  will,  if  accompanied  by  other  strong  cir- 
JoHNSTON.  cumstanccs ; — what  these  strong  circumstances  are 
the  law  does  not  define ; — the  nature  of  them  may 
be  discovered  from  decided  cases ;  they  are  circum- 
stances under  which  no  rational  man  would  expect 
a  will  to  stand.  Overhury  v.  Overbury  admits  the 
general  principle. — In  Parsons  v.  Lanoe,  Lord 
Hardwicke  takes  the  distinction  between  real  and 
personal  property,  and  admits  the  principle  of  these 
revocations,  though  the  case  rendered  it  unneces* 
sary  to  decide  the  point. 

In  Wells  V.  Wilson  (a),  the  judges  at  the  cock- 
pit, after  much  deliberation  and  repeated  hearingSj 
pronounced  for  the  principle  we  contend  for,  and 
decided  that  the  will  was  revoked ;  it  is  impossible 
to  find  a  case  in  which  a  stronger  coincidence  exists 
than  between  this  and  that;— in  both,  the  wills 
provided  for  children  in  ventre  de  sa  mere ; — in 
both,  the  children  born  subsequently  were  totally 
unprovided  for ;— in  both,  the  testator  had  disposed 
of  all  his  property ;— in  both,  the  death  was  sudden. 
In  Shepherd  v.  Shepherd,  Sir  George  Hay  admits 
the  principle  of  the  decision  in  Wells  v.  Wilson. 

The  alteration  of  circumstances  in  the  present 
case  is  as  great  as  can  be  imagined ;  the  time  since 
the  making  of  the  will  is  twenty-two  years ; — the 
fortune  is  augmented  from  20,000/.  to  300,000/.; 
\m  &mily  from  two  children  to  six ; — ^nor  is  it  any 

(a)  Wells  f  •  Wilson^  mentioned  in  Sir  George  Hay's  jndg* 
meat  of  the  case  of  Shefherd  t.  Shepherd^  T.  R.  Vol.  Y.  p.  49. 
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thing  to  say  that  Mrs.  Johnston  had  property  of 
her  own,  for  the  estate  was  her's  in  fee^  and  how 
she  might  dispose  of  that  can  be  no  argument  in 
law ;  and  so  Lord  Hardwicke  held  in  the  case  of 
Parsons  v.  Lanoe. 
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Term. 


Johnston 
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Swabey  and  Jenner  in  reply. 

The  case  of  Wells  v.  Wilson  was  decided  on 
different  grounds  from  those  stated  ;— the  decision 
was,  that  a  man  cannot  xlie  with  two  wills  which 
are  substantive  and  independent  of  each  other, — 
and  that  where  two  inconsistent  wills  are  produced 
of  the  same  date,  neither  of  which  can  be  proved 
to  have  been  last  executed,  they  are  both  neces- 
sarily void,  by  construction  of  law. 


J.UDG  MENT. 

Sir  John  Nicholl. 

This  is  a  case  certainly  of  much  importance, 
both  to  the  parties,  and  as  involving  a  question  of 
law  of  great  extent  and  consequence.  I  have  con- 
sidered it  with  ail  the  attention  and  circumspection 
in  my  power;  and  I  now  proceed  to  the  decision 
of  it  with  much  anxiety,  and  a  painful  sense  of  the 
responsibility  that  belongs  to  it. — My  chief  consola^ 
tion,  however,  is,  that  if  the  judgment  I  am  about  to 
give  should  be  erroneous,  it  may  be  corrected  by 
a  superior  tribunal. 

The  question  of  law  involved  in  this  case,  and 
to  which  I  have  referred,  is^  whether  a  will  made 
by  a  married  man  having  certain  children,  is  re- 
Toked  by  the  subsequent  birth  of  other  children 
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1817.  left  unprovided  for,  aided  by  other  circumfitancei 

Hilary 

Term.  concurring  clearly  to  shew  (if  sach  should  be  the 


Johnston 

V, 


result  of  the  fucts)  that  it  was  net  the  intention  of 
the  deceased  that  the  will  should  operate. 
JoHNwoN.  I  will  first  advert  to  the  facts  of  the  case,  ob- 
serving upon  their  effect  as  I  proceed,  in  order  to 
arrive  at  their  true  result;  and  I  shall  then  consider 
the  question  of  law. 

The  facts  themselves  admit  of  no  controversy  ;— 
they  are  not  involved  in  contradictory  and  conflict- 
ing evidence.  They  are  stated  in  the  plea,  and  are 
admitted  in  the  answers. — ^The  testator,  Mr.  Jamet 
Johnston,  died  upon  the  3d  of  July,  1815,  at  his 
house  in  Wim pole-street,  leaving  behind  him  a 
wife^  three  sons,  and  three  daughters ;  one  daughter 
being  married,  one  son  and  two  of  the  daughters 
being  minors,  which  son  has  come  of  age  since  the 
commencement  of  the  suit,  and  now  appears  in  his 

own  person ^The  deceased  left  personal  propert]^ 

amounting  to  upwards  of  SOO,000/.~There  was 
also  a  real  estate  in  the  West  Indies  settled  upon 
him,  and  his  wife  in  survivorship  in  fee. — ^The  de- 
ceased several  years  ago  resided  with  his  family  in 
the  island  of  Jamaica.— In  the  month  of  June  1793, 
being  about  to  return  to  England,  he  made,  and 
duly  executed,  the  will  in  question,  a  very  few  days 
before  he  sailed.— -The  prospect  of  the  voyage  was 
probably  the  incitement  to  make  the  will ;  but  there 
is  nothing  in  the  instrument  itself,  nor  is  any  suf- 
ficient evidence  laid  before  me,  to  render  the  validity 
of  the  will  in  any  degree  conditional  and  contingent 
upon  the  event  of  the  testator's  safe  arrival  in  Eng- 
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land I  am  of  opinion,  therefore,  on  this  part  of 

the  case,  that  the  will  remained  valid  after  the  ar- 
rival in  England  of  the  testator  ;  and  that,  unless 
it  has  been  revoked  by  subsequent  circumstances^ 
it  now  remains  valid. 

At  the  time  of  maiking  this  will,  the  testator  had 
two  children,  a  son  and  a  daughter ;  and  his  wife 
was  then  supposed  to  be  ensient. — It  is  admitted 
in  the  answers,  that  his  personal  property  at  that 
time  amounted  to  no  more  than  from  ten  to  fifteen 
thousand  pounds,  and  his  wife  was  provided  for  by 
the  settlement  of  the  real  estate  already  mentioned. 

Now,  by  the  will  in  question,  he  gives  10,000/. 
to  the  child  of  which  his  wife  was  then  ensient ; — 
if  more  than  one  child,  10,000/.  to  each  of  them : — 
the  residue  of  his  real  and  personal  property  he 
gives  to  his  son  ;  and,  in  the  event  of  his  dying  with- 
out issue,  he  gives  certain  legacies. 

Let  me  here  pause,  in  order  to  look  at  the  prin- 
ciple of  this  will,  and  at  the  effect  which  it  now 
would  have  if  valid. — The  principle  or  character 
of  the  deceased's  testamentary  disposition  of  his 
personal  property  (if  I  may  so  express  it,)  is  to 
provide  amply  for  his  younger  children  ; — he  is  so 
anxious  to  discharge  that  duty,  that  he  provides  for 
the  child  or  children  of  which  his  wife  might  then 
be  pregnant. — Even  if  there  should  be  only  one 
child  born^  (which  was  the  case)  the  whole  per- 
sonalty would  be  exhausted,  and  the  eldest  son 
would  have  nothing  but  the  real  estate. 

Such  would  have  been  the  effect  of  the  will,  and 
such  was  the  intended  disposition,  if  the  deceased 
had  died  soon  after  his  arrival  in  England.— He, 

VOL.  I.  2h 
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1817.      however^  lived  above  twenty  years  afterwards,  and 
Term,      had  three  other  children  born  besides  the  one  of 

^^^^^*^^     which  his  wife  was  pregnant  when  he  made  his 
^^  will ; — and  his  personal  property  had  increased  to 

JoHNgTON.  upwards  of  200,000/.— The  effect  then  of  the  will 
at  his  death  under  the  residuary  clause  is  to  carry 
180,000/.  of  the  personalty  to  the  eldest  son,  in 
total  exclusion  of  the  three  youngest  children^  who 
will  be  left  entirely  unprovided  for,  and  even  in 
great  disproportion  to  the  other  two  children,  of 
one  of  whom  his  wife  was  ensient  at  the  time  of 
making  his  will.^This  effect  is  totally  inconsistent 
with  the  principle  and  character  of  the  testator's 
intentions  at  the  time  of  making  hi^  will. 

It  is  also  admitted,  that  this  will  was  left  in  the 
hands  of  one  of  his  executors,  or  his  agent  in  Ja- 
maica ; — it  was  handed  over  from  one  agent  to  ano- 
ther, as  they  severally  succeeded  to  the  situation,  but 
it  was  never  in  the  possession  of  the  deceased  him- 
self ;~it  is  admitted  that  he  brought  over  with  him 
no  duplicate  of  this  will,  he  did  not  execute  it  in 
duplicate. — He  did,  indeed,  bring  over  a  draft  or 
corrected  copy  of  the  will ; — and  in  the  year  1798, 
he  received  an  inventory  of  the  papers  which  he 
bad  left  at  Jamaica,  one  item  of  which  inventory 
is  in  these  words : — "  Under  an  open  cover  ad- 
dressed to  Alexander  Wright,  Esq.  is  a  sealed 
paper  in  form  of  a  letter,  which  was  received  by 
Mr.  Landale  from  a  Mr.  Forsyth  ; — on  the  sealed 
paper  is  written,  in  Mr.  Johnston's  handwriting, 
'  not  to  be  opened  till  certain  accounts  are  received 
of  the  death  of  James  Johnston."  The  draft  of  the 
will,  and  this  inventory, were  found  together  in  the  de- 
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ceased's  escritoir^  where  he  generally  wrote.  Now, 
from  these  circumstances,  and  from  the  conversa- 
tions with  his  wife,  to  which  I  shall  presently  re- 
fer, though  there  is  no  reason  to  conclude  that 
the  deceased  had  neither  forgotten  that  he  had 
made  such  a  will,  nor  supposed  it  was  no  longer  in 
existence ;  yet  still  the  will  was  not  in  his  posses- 
sion, so  that  he  could  at  any  time  cancel  or  burn, 
or  otherwise  destroy  it. — He  could  only  do  that,  by 
sending  for  it  to  Jamaica,  or  by  sending  directions 
there  to  destroy  it^  to  which  he  might  not  choose 
to  trust. 

It  is  farther  admitted,  that  for  these  after-born 
children  the  deceased  shewed  an  equal  degree  of 
affection,  as  for  those  provided  for  by  the  will. — 
The  youngest  son  was  placed  with  a  merchant, 
with  a  view  to  his  establishment  with  the  deceased's 
assistance  in  a  mercantile  house ;  so  that  there  is 
every  reason  to  suppose,  both  from  the  presumed 
sense  of  duty,  as  well  as  from  his  actual  conduct  and 
affection  towards  these  children,  that  he  did  not  in- 
tend to  exclude  them  from  a  provision  after  his  death. 
It  is  also  admitted  that  the  deceased  at  all 
times,  and  especially  during  the  latter  parts  of 
his  life,  was  very  reserved  respecting  his  property, 
and  testamentary  intentions ;  and  was  very  re- 
luctant to  enter  upon  the  subject,  even  with  his 
wife : — when  she  commenced  the  conversation  he 
seemed  rather  displeased; — yet,  notwithstanding 
this  disinclination,  she  did  at  different  times,  and 
as  fit  opportunities  occurred,  suggest  to  him  the 
propriety  of  his  making  a  will,  representing  to  him 
that,  according  to  the  will  made  at  Jamaica,  the 
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younger  children  would  be  left  unprovided  for  ;— 
tliat  the  deceased  on  some  such  occasions  answered 
generally,  "  that  there  was  time  enough  for  mcJeing 
''  a  will,  he  wotM  take  care  ofthat;'* — now  here 
is  not  the  least  appearance  of  approbation  of^  or 
adherence  to,  the  will  in  question^  in  these  con- 
versations;— where  the  wife  represents  that  the 
younger  children  will  be  utterly  unprovided  for. 
He  does  not  in  the  most  distant  manner  intimate^ 
what  has  been  thrown  out  in  argument^  that  as 
his  wife  in  case  of  surviving  him  would  have  the 
real  estate,  she  might  have  an  opportunity  of  pro- 
viding out  of  the  real  estate  for  younger  children. 
Such  a  thought  seems  wholly  inconsistent^  indeed^ 
with  the  will  itself,  and  with  the  whole  of  his  con- 
duct, and  seems  never  to  have  entered  his  imagina- 
tion. So  far  from  his  having  the  slightest  in- 
tention that  the  Jamaica  will  should  operate,  be 
accedes  to  the  representations  of  his  wife,  as  to 
the  propriety  of  making  a  new  will ;  he  merely  pro- 
crastinates, and  says,  ''  that  it  is  time  enough  to 
''  make  a  will,  but  I  will  take  care  of  that.** 

It  is  further  admitted,  that  Mrs.  Johnston  on 
one  occasion  mentioned  to  the  deceased,  what  the 
consequences  to  his  family  would  be  if  he  died 
without  having  made  a  new  will ;  when  he  replied 
in  general  terms,  ''  that  the  law  made  the  best  wiU 
''for  a  man." 

Certainly,  parole  declarations  are  always  to  be 
received  with  very  great  caution  ; — in  general,  they 
are  the  lowest  species  of  evidence ;  though  in  this 
Court  upon  questions  of  factum,  and  also  upon 
questions  of  revocation^  the  declarations  of  the  de- 
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censed  are  always  received  as  corroborative  evU 
dence  of  intention^ — both  of  the  animm  ttstandi, 
and  the  animus  revocandi. — The  loose  declara- 
tions which  a  man  often  makes  in  conversation 
with  his  friends  and  acquaintance  are  of  very  little 
weight  indeed.  They  may^  on  the  part  of  the  tes- 
tator^  be  insincere^  or  at  best  the  mere  passing 
thought  of  the  nuunent^  and  are  liable  on  the  part 
of  witnesses  to  be  misapprehended^  and  misrepre-* 
sented.-*But  tliese  confidential  communications 
with  his  wife  upon  her  serious  representations  tof 
htm  respecting  so  important  a  subject^  are  deserving 
of  rather  more  weight  as  evidence  of  the  deceased-s 
mind  and  intentions;  and^  judging  from  those  de- 
clarations^ he  does  not  seem  to  have  had  any  strong 
objection^  even  to  an  intestacy ;  for  upon  her  en- 
quiring whether  he  intended  to  make  a  will  he  an* 
swered^  '^  that  the  law  made  the  best  will  for  a 
''  man." — Yet^  even  upon  these  declarations  the 
Court  would  be  cautious  in  placing  much  reliance, 
if  they  were  not  confirmed  by  something  more  un* 
equivocal  and  solid  coming  from  the  deceased  him- 
self in  a  different  shape,  and  not  open  to  any  of  the 
same  olyections. 

There  is  before  the  Court  a  paper  marked  C. 
written  by  the  deceased, — certainly  within  the  last 
year, — possibly  at  a  later  period,  of  his  life.— A 
paper  which  if  it  could  have  been  shewn  that  it 
was  written  at  a  very  short  period  indeed  before  his 
sudden  death,  (as  might  possibly  be  the  fact)  might 
have  prevented  the  whole  of  the  present  question ; — 
for  in  that  case  it  might  have  been  cf  tabUahed  as  ^ 

will^  and  in  its  effect  it  would  be  completely  revpca- 
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I  w^/^*      tory  of  the  present  will.— Paper  C.  is  in  these  words. 
Term,      '*  Whitehall  estate,  in  the  parish  of  St.  Mary's, 


with  the  negroes,  stock,  ^c.  is  settled  on  J.  John- 

Jo  WBTOlf 

ston  and  Maty  Ballard  Reckford,  his  wife,  for  their 


«• 


JoBNiTON.  joint  Hoes,  and  to  the  survivor  of  them.  If,  therefore, 
I  should  survive  my  said  tvife,  I  give,  ^c.  the  said 
estate,  %c.  to  my  eldest  son  James  Johnston  ;"— 
there  are  then  some  words  struck  through  ;  then 
follows  : — ''  in  the  event  of  his  dying  without  issue, 
to  Robert  Ballard  Johnston,  mjf  second  son;  and 
in  the  like  event  as  to  him,  to  my  third  son  William 
Clarke  Johnston,  their  heirs,  ^c.  subject  to  the 
payment  of  legacies;  to  my  other  children,  in 
equal  shares,  to  the  following  amount,  that  is  to 
say,  to  each  of  my  said  children,  Robert  BaUard, 
William  Clarke,  Mary  Beckford  Bevan,  wife  of 
Charles  Bevan,  Esq.  Eliza  Johnston,  and  Helen 
Johnston,  and  their  respective  executors  and  as- 
signs,  the  sum  of  out  of  my  said  estate,  be- 

sides the  respective  shares  of  my  money  in  the 
funds,  as  hereafter  mentioned.  I  give  to  my  brother 
David  Johnston,  if  he  should  survive  me,  and  if 
not,  to  such  children  of  his  as  shall  be  living  at 
my  decease,  the  sum  of 

And  to  my  sisters  Jane  Johnston  and  Eliza 
Johnston,  the  sum  of  and  to  my  sister  Helen 

Carruthers,  if  she  survived  me,  and  if  not,  to  her 
children  equally,  as  in  the  case  of  my  brother 
David* s  children,  the  sum  of  ;"  there 

is  a  mark  with  a  caret,  which  refers  to  a  clause 
at  the  end,  intended  to  come  in  here ; — '^  and 
I  give  to  my  said  wife,  if  she  survive  me,  and 
if  not,  to  my  son  James,  Igc.  the  house  in  Up- 
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per  Wimpole-Btreet,  in  which  I  mm  live,  ttnth  the 
furniture,  plate,  horses,  carriages,  Sgc.  which  I 
shaU  die  possessed  of;  and  to  my  friends,  Patrick 
Lynch  and  J.  H.  Deffcll,  and  to  each  the  sum  of 
and  all  the  residue  of  my  property  to  he  equally 
divided  between  such  of  my  said  children  as  shall 
survive  me,  share  and  share  alike  ;  and  I  appoint 
executrix  and  executors  of  this  my  will,  my  dear 
wife,  Mary  B.  Beckford,  if  she  shall  survive  me  ; 
my  son,  James  Johnston,  or  the  eldest  of  my  sons, 
that  survive  me  ;  my  brother  David  Johnston,  and 
my  friends  Patrick  Lynch,  of  the  island  of  Jamaica, 
Esq.  and  John  Henry  Deffell,  of  the  city  of  London, 
merchant." 

These  are  the  exact  words  of  paper  C;  and  this 
paper  is  written  upon  the  back  of  an  old  letter^ 
which  was  dated  the  6th  of  Jul)  ^  1814^  so  that  it 
must  have  been  written  after  the  date  of  that  letter. 
The  deceased  died  in  less  than  a  year  afterwards, 
namely^  the  3d  of  July,  1815.  This  paper  for  the 
reasons  assigned  by  the  Courts  when  it  was  pro- 
pounded^ could  not  operate  as  a  new  will:  not 
being  valid  as  a  dispositive  paper^  it  is  not  per  se 
valid  as  a  revocatory  paper :  but  it  is  a  circum- 
stance of  evidence  tending  to  shew  that  the  de- 
ceased did  not  mean  the  will  made  at  Jamaica  to 
operate ;  and  it  is  extremely  strong.  In  its  princi- 
ple of  disposition,  it  is  the  same  as  the  Jamaica 
will ;  but  in  their  effect  the  two  wills,  from  the 
change  of  circumstances  that  had  intervened,  would 
be  very  different  indeed.  By  paper  G.  the  whole 
of  his  personal  property  is  to  be  divided  equally 
among  his  children.    The  eldest  son,  so  far  from 
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in  great  disproportion  even  to  the  other  two,  would 
^^  take  only  the  real  estate  in  tail,  and  subject  to  the 
JoHNSTOK.  payment  of  legacies  to  the  other  children ;  the 
amount  of  which  legacies  is  left  in  blank.  This  ap- 
proaches, therefore,  very  nearly  to  an  intestacy:  for 
though  the  widow  was  not  intended  to  have  her 
distributive  share,  as  she  was  provided  for  by  set- 
tlement ;  yet  she  was  to  take  some  benefit  under 
the  will ;  the  house  and  certain  effects  in  Wimpole- 
street,  are  left  to  her  ;  and  she  had  in  no  degree  lost 
the  affection  of  the  deceased,  for  she  is  appointed  to 
be  his  executrix. 

Now  this  paper  proves,  in  some  degree,  the  sincerity 
of  the  deceased's  declarations, ''  that  (he  law  makes 
the  best  will  for  a  man  ;"  not  meaning,  however, 
himself  literally  to  die  intestate,  for  it  is  clear  he- 
meant  to  make  a  will :  his  declarations  are, ''  there 
is  time  enough  to  make  a  will,  but  I  will  take  care 
ofthat;'* — but  still  it  shews  that  it  was  not  the  in- 
tention of  the  deceased  to  depart  very  far  from  that 
disposition  which  the  law  would  make  of  his  pro- 
perty. 

Lastly,  it  is  admitted,  that  the  deceased  died 
suddenly  of  apoplexy,  having  this  intention  of 
making  a  will ;  but  from  indolence,  from  procras- 
tination, or  possibly  from  not  having  made  up  his 
mind  as  to  the  amount  of  the  legacies  with  which 
he  should  charge  his  real  estate,  while  he  is  think- 
ing there  is  time  enough,  he  is  suddenly  overtaken 
by  death,  in  the  manner  stated. 

Stkch  are  the  fticts  of  the  case.-^Tbe  resiiit  of 
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thenn^  so  £ft,r  m  respects  the  intentions  of  thede* 
ceased  to  revoke,  can  hardly,  I  think,  admit  of 
qnestion:  there  ia  not  the  slightest  circumatance  of 
a  contrary  bearing.  If  the  deceased  had  bad  this 
will  in  bis  own  possession,  and  had  not  cancelled 
it,  as  be  did  the  other  old  will  in  his  possession^ 
that  might  raise  an  inference  that  he  intended  it 

should  operate  till  be  had  made  a  new  will If^ 

when  bis  wife  conversed  with  him,  be  had  ex* 
pressed  any  adherence  to  this  will,  or  any  substita- 
tion  for  it  ;.sach  as  a  desire  that  she  should  provide 
for  those  younger  children  ; — ^if  he  had  left  the  re- 
sidue to  her,  and  thereby  devolved  upon  her  the 
duty  of  providing  for  those  younger  children^  by 
giving  the  bulk  of  his  property  to  her,  that  cir- 
cumstance might  have  raised  a  similar  i«^ference: 
but  his  answer  negatives  all  these  suppoMtiona.-^ 
It  is,  ''  there  is  time  enough  to  make  a  will,  but  I 
will  take  care  of  that;'' — ^if,  notwithstanding  those 
declarations,  he  had  done  nothing, — he  had  taken 
no  steps,  some  doubt  might  have  been  raised ; — 
but  he  does  write  this  paper.  If  this  paper 
had  been  the  mere  inception  of  a  will,  or  if  it  bad 
shewn  an  intention  to  give  a  very  large  portion  of 
the  personal  estate  to  the  eldest  son,  it  might  in 
some  degree  appear  confirmatory  of  the  will  at 
Jamaica ;  and,  adhering  rather  to  the  effect  than 
the  principle  of  that  will,  it  might  have  raised  some 
dottbts  whether  he  had  made  up  his  mind  to  revoke 
the  Jamaica  will.— But  the  paper  C.  is  the  very  re- 
verse of  all  this  in  its  disposition.— Again,  if,  not- 
witlistanding  the  writing  of  this  paper  contMning" 
•ueh  a  dispositioii,  the  deceased  bad  had  a  long 
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1811.      illness ;  had  been  aware  of  his  approaching  death, 

T^*      *°^  y^*  ^^^  taken  no  steps^  nor  expressed  any  de- 

^'^^>^^^^     gire  to  make  another  will ;  such  a  circumstance 

0HN8T0N    jnight  have  carried  some  inference  adverse  to  re- 

JoHirtTON.  vocation  ; — but  he  died  suddenly  of  an  apoplexy. 

Looking  then  at  the  different  paperft,*-iittending 
to  the  bearing  of  all  the  circumstances^-*^eeingthat 
they  are  all  set  in  one  direction^ — endeavouring  also 
to  divest  myself  as  much  as  possible  of  any  impres- 
sion  arising  from  the  hardship  of  the  case  upon  the 
younger  children^  and  looking  solely  to  the  just  result 
of  the  circumstances  upon  the  mere  question  of 
fact  as  to  the  intentions  of  the  testator,  it  is  the 
clear  moral  conviction  of  my  mind,  that  the  de- 
ceased had  not  any  intention  whatever,  at  the  time 
'  of  his  death,  that  the  will  made  at  Jamaica,  which 
is  propounded  in  this  cause,  should  operate. 

But  the  question  still  remains  whether,  in  point 
of  law,  these  circumstances,  and  this  result,  amount 
to  a  revocation  of  the  will. 

The  general  rule  certainly  is,  that  a  will  once 
executed  remains  in  force,  unless  revoked  by 
some  act  done  by  the  testator,  animo  revocandi; 
such  as  burning,  cancelling,  making  a  new  will, 
and  the  like. — Swinburne  lays  it  down  in  the 
passage  which  was  quote<l,  and  read  by  the 
counsel,  that  length  of  time,  increase  of  wealth, 
prejudices  to  relations,  or,  as  he  expresses  it, 
to  those  in  administration,  all  concurring,  will 
not  revoke.— If  a  will  be  made  on  account  of  sick- 
ness, yet  it  is  not  revoked  on  recovery  ;-Hhough  it 
be  made  on  account  of  a  journey,  it  is  not  revoked 
by  a  return.~He  adds,  *'  if  a  testator,  after  making 
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a  testament,  should  have  a  child  barUy  I  suppose  ffte 
testament  is  not  thereby  presumed  to  be  revoked, 
eapecially  if  the  testator  live  a  long  time  after  the 
bir^  of  the  child,  and  might  have  altered  the  testa- 
ment, and  did  not**  He  then  puts  several  cases 
Tvbere  revocation  shall  be  presumed,  such  as  the 
executor  becoming  the  enemy  of  the  testator^  and 
two  or  three  other  cases^  which  are  certaraly  not 
law  at  the  present  day : — Swinburne^  wrote  in  the 
latter  part  of  Queen  Elizabeth's  reign ;  the  Sta- 
tute of  frauds  (S9  Charles  2.)  enacted  some  new 
positive  rules^  not  only  in  respect  to  the  iactum  of 
wills,  but  in  respect  to  the  revocation  of  wills : — 
but  since  that  statute  there  have  been  several  cases 
decided  of  implied  revocations,  many  of  which  have 
been  cited  in  argument. — Under  those  various  cases 
several  points  are  now  settled  which  may  be  stated 
without  reference  to  the  particular  cases  themselves 
in  which  they  were  so  decided ;— first,  that  im- 
plied revocations  are  not  within  the  statute  of 
frauds ; — secondly,  that  a  marriage  and  birth  of 
children  do  together  amount  to  an  implied  revoca- 
tion y-'thirdh/,  that  marriage,  without  birth  of  child- 
ren, does  not  amount  to  an  implied  revocation  ;-r 
fourthly,  that  the  subsequent  birth  of  children  is 
not  atone  and  without  other  circumstances  an  im- 
plied revocation But  the  point  remaining  for  con- 
sideration is,  whether  the  subsequent  birth  of 
children  accompanied  by  other  circumstances  such 
as  those  in  the'  present  case,  and  leaving  no  doubt 
of  intention,  will  or  will  not  raise  the  implication 
of  law:— or,  in  other  words,  whether  the  circum* 
stance  of  subsequent  marriage  concurring  with  the 
subsequent  birth  of  issue  is  an  essential  ingredient; 
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1817.      _a  92916  qua  nan,  in  order  to  produce  an  implied 

Hiiarv  .- 

Term.      revocation. 
"^^^^^"^^         Now  to  solve  this  question,  it  is  necessary  to 
JoHNSTOM    tj^^.^  ^ijjg  j^^j^  ^jf  jj  ^gy  1^  g^  called)  with  respect 

JoHirsTON.  to  implied  revocations  up  to  its  origin^  to  see  upon 
what  authority  the  rule  stands,  and  upon  what  prin- 
ciples it  is  founded. — The  importance  of  the  present 
question  requires  that  this  should  be  done,  and  in 
detail. 

A  presumptive  revocation  of  a  will  arising  from 
marriage  and  the  birth  of  a  child  is  not  mentioned^ 
as  far  as  1  am  aware^  by  any  ancient  text  writer 
upon  the  law  of  England  as  a  part  of  our  English 
jurisprudence ;  nor,  as  far  as  I  am  informed,  was  it 
a  part  of  the  ancient  jurisprudence  of  any  other 
country.— It  is  not  mentioned  as  a  rule  existing  in 
Swinburne's  time  ;  nor  is  it  enacted  by  the  statute 
of  frauds,  or  any  other  statute. 

The  first  reported  case  in  which  this  rule  was 
applied  is,  I  believe,  that  of  Overbury  v.  Over- 
bwy. — That  was  a  case  of  personal  property; 
--and  after  that  the  case  of  Lugg  v.  Lugg  in 
1696,— Meredith  v.  Meredith  1711,— and  many 
other  cases  of  personal  property,  occurred.  It  was* 
however^  not  finally  admitted  as  a  revocation  of  a 
will  of  real  property,  until  the  year  1771,  in  the 
case  oi  Christopher  v.  Christopher  {a),  in  the  Ex- 
chequer;— in  that  case  one  of  the  judges  was 
dissentient,  thinking  the  words  of  the  statute  too 
strong  to  be  got  over.  Certainly,  the  words  of  the 
statute  are  very  strong,  that,  ''  no  devise  of  lands 
shall  be  revocable,  except"  by  certain  modes  pre<^ 
scribed  by  the  statute,  ^'  am/ former  uoage  to  the 

(a)  Christopher  i.  Chrittephcry  cited  in  4  Burrowi  tin. 
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contrary  notwithatanding.*'  No  words  can  be  well 
more  clear  than  these  words ;  but>  strong  as  they 
are,  the  judges  ventured  to  get  over  them^ — so  fer 
as  to  consider  the  case  oat  of  their  operation  ;  and 
the  decision  in  that  case  has  been  adopted  in  other 
cases,  and  has  been  approved  by  other  judges. 
The  rule  then  of  revocation  by  marriage  and 
issue  stands,  in  point  of  authority,  not  upon  any 
ancient  rule  of  law; — not  upon  positive  enact- 
ment; but  as  the  result  of  decisions  of  courts  of 
justice,  even  against  strong  words  of  positive  law; 
yet  founded  certainly,  in  my  apprehension,  on 
sound  principles^  and  in  order  to  arrive  at  sub- 
stantial justice. 

Having  thus  considered  the  authority  upon  which 
the  rule  stands, — 1  will  next  examine  the  nature 
and  extent  of  the  rule.  It  is  not  an  absolute,  it  is 
only  a  presumptive,  revocation;  and  this  presump- 
tion, or  presumed  intention  to  revoke,  may  be  re- 
butted by  other  evidence.  Some  questions  have 
arisen  as  to  the  species  of  evidence  to  be  let  in. — 
The  evidence  of  circumstances  has  been  admitted 
in  all  Courts,  and  in  all  cases. — In  this  Court  parole 
declarations  have  always  been  admitted  in  con- 
currence with  other  evidence. — Doubts  upon  the  ad- 
missibility of  parole  declarations  have  been  raised  in 
courts  of  common  law ;  Lord  Mansfield,  in  the  case  of 
Cubit  and  Brady  (a),  was  decidedly  of  opinion  for 
theiradmissibility ;  but  inall  cases  circumstances tend- 
tendingto  rebut  the  presumption  have  been  received. 

It  may  be  proper  to  refer  very  briefly  to  some 
of  the  cases  in  which  the  presumption  has  been 
considered  as  rebutted.    The  case  of  Brown  v. 

(a)  Braify  t.  CubUy  DsnglMy  p.  JB. 
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181'y.       Thompson  (a)  was  the  case  of  a  will  before  mar- 

Tet^.      riage,  made  in  favour  of  a  woman  whom  the  tes- 

^"^^^t^^^     tator  afterwards  married^  and  by  whom  he  had  af- 

joHNSTON    t^fv^ards  a  posthumous  son ;— and  it  was  held  not 

JoHxtTON.  to  be  revoked  by  such  marriage  and  issue^  and 

upon  the  ground  that  the  will  made  a  provision  for 

the  wife^  and  through  her  for  the  son. 

In  CubU  v.  Brady,  Lord  Mansfield  lays  it  down 
'^  that  a  subsequent  marriage  and  the  birth  of  a 
child  affords  a  mere  presumption ; — ^there  may  be 
many  circumstances  where  a  revocation  may  be 
presumed.  The  case  in  Cicero  (6)  is  an  old  and  well 
known  instance  of  such  presumption ;"  and  Lord 
Mansfield  there  is  made  to  say  further^  '^  I  do  not 
recollect  any  instance  in  which  marriage  and  the 
birth  of  a  child  have  been  held  to  raise  an  impfied 
revocation  where  there  has  not  been  a  disposition 
of  the  whole  estate.  The  testator  disposed  of  a 
small  part  of  his  estate  in  charity ;  then^  in  contem- 
plation of  his  marriage^  he  settles  600Z.  a  year  on  his 
intended  wife^  with  remainder  to  himself  in  fee ;  it  is 
clear^  therefore,  that  he  contemplated  the  change 
in  his  situation,  and  provided  for  it  as  to  his  wife ; 
and  with  regard  to  the  children  he  will  be  sup- 
posed to  say,  I  will  keep  them  in  my  own  power ;" 
he  goes  on  and  says,  '*  I  am  clear  on  the  other 
ground ;"  the  admissibility  of  a  parole  declaration, 

(a)  Brown  t.    Thompson^  1  Equity  Gasei  Abridged,  p.  413. 

(6)  Quae  potait  esse  caasa  major  quam  iUias  militia?  da 
cujus  morte)  cam  domum  falsus, — ^ab  exercitu  nuutios  veaisset, 
et  pater  ejus  re  credit^  testamentum  mut&sset,  et  quern  ei  Tisum 
esset,  feciiiset  haeredem,  essetque  ipse  raortuus :  res  delata  est 
ad  centumviros,  cum  miles  domum  refenisset,  egissetque  lege  ia 
haereditatem  paternam  testameati  exheres  ftlias.— Ctieero  dt 
Oratore^  /»fr.  1.  o.  38. 
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^  that  this  presumption  like  all  others  may  be  re- 
butted by  every  sort  of  evidence/'  In  this  decision 
the  other  judges  concur;  and  Mr.  Justice  Duller, 
in  the  conclusion  of  his  judgment,  says,  ''  implied 
revocations  must  depend  on  the  circumstances  at 
the  time  of  the  testator's  death/' 

The  case  of  Kenebel  v.  Scrafton  {a)  was  that  of  a  will 
made  in  contemplation  of  marriage ;  and,  by  the  birth 
of  children  after  marriage,  the  Court  held  it  was  not 
revoked.  Lord  Ellenborough  says  in  that  case, 
''  upon  whatever  grounds  this  rule  of  revocation 
may  be  supposed  to  stand,  it  is  on  all  hands  allowed 
to  apply  only  to  cases  where  the  wife  and  children, 
the  new  objects  of  duty,  are  wholly  unprovided  for, 
and  where  there  is  an  entire  disposition  of  the 
whole  estate  to  their  exclusion  and  prejudice.-^ 
This  cannot  be  said  to  be  the  case  where  the  same 
persons  who,  after  the  making  of  the  will,  stand  in 
the  legal  relation  of  wife  and  children,  were  before 
•pecifically  contemplated  and  provided  for  by  the 
testator,  though  under  a  diiferent  character." 

In  the  case  Ex  parte  Lord  Ilchester  (ft)  a  dis- 
position was  made  in  favour  of  the  children  of  the 
first  marriage:  the  testator  afterwards  married,  and 
had  children  of  that  marriage ;  but  that  was  held 
not  to  revoke  the  will,  upon  the  ground  that  the 
children  of  the  second  marriage  were  provided  for 
by  the  settlement." 

In  the  case  of  Sheaf  v.  York  before  the  Rolls, 
the  question  arose  on  a  devise  of  the  real  estate  to 
the  children  of  a  first  marriage;  and  it  was  held  not 
to  be   revoked  by  the  subsequent  marriage  and 

(a)  Kefitbel  r.  Scrqfian^  2  East.  p.  530. 

(b)  7  VeMjr,  Jan.  348. 
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1817.       iseue^  because  the  childiren  of  the  second  marriage 

Term.      would  derive  no  provi^ion^  since  the  whole  ^eal 

^'^^^^^^'^     estate  would  descend  in  case  of  intestacy  to  the  son 

Johnston    ^^  ^^  ^^^  marriage ;  consequently^  the  revoootion 

JoHNiiroN.  of  the  will^  as  to  the  real  estate^  would  not  furniah 

any  provision  for  the  children. 

I  will  only  mention  one  or  two  cases  out  of  these 
Courts. — In  the  case  of  Tftoinpson  formerly  MyaXL 
V.  Sheppard  and  Duffield{a)  before  Dr.  Calvert, 
it  was  held  that  though  there  was  marriage  and  the 
birth  of  children  after  making  the  will,  yet  that  the 
presumption  was  rebutted;— he  concludes  his  judg- 
ment in  these  words,  ''  the  facts  thus  operating 
agidnst  the  presumption,  I  must  pronounce  it  to  be 
the  wHlofihe  deceased/'     So  again  in  Wrights. 
Samtida  in  1793,  before  Sir  William  Wynne. — 
The  testator  gave  some  legacies,  and  then  gave  the 
residue  of  his  fortune  to  his  wife  ;  she  died,  and  he 
married  again,  and  had  other  children ;  Sir  William 
Wynne  after  stating,  ''  that  there  was  no  difference 
between  the  will  of  a  batchelor,  and  the  will  of  a 
married  man,  or  widower  with  children,  as  to  re- 
vocation ;"  yet  held  that  under  the  circumstances 
the  presumption  was  rebutted,  and  the  will  was  still 
a  valid  will." — In  the  case  of  Colder  v.  Calder,  Sir 
William  Wynne  laid  it  down  ''  that  marriage  and 
birth  of  children  is  a  presumptive  revocation,  but 
the  contrary  may  be  shewn,  and  the  presumption 
be  rebutted ; — declarations  of  the  deceased  are  ad- 
missible, not  to  revoke  a  will,  but  to  explain  the 
intention." 
In  all  these  cases,  and  in  several  others,  the  will  is 

(a)  Tkon^eon  formerly  MyaU  t.  Shqppard  mmd  JhiffieU^ 
Prerog.  Trinity  Term,  1783. 
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not  absolutely  revoked,  though  followed  both  by 
marriage  and  issue.  On  such  questions,  whether 
it  be  to  examine,  if  the  presumption  be  raised,  or 
'  whether  it  be  to  examine  if  the  presumption  be  re- 
butted, the  Courts  do  always  inquire  into  all  the 
circumstances  of  the  case. 

What^  then,  is  the  true  sense,  and  sound  rea- 
son^ and  foundation,  -  of  the  rule  itself? — ^In  look- 
ing  through  the   several   cases,  the    foundation 
upon   which  the   presumption  stands,    as   pretty 
constantly  stated,  is  the  alteration  in  the  testa- 
tor's circumstances  between  the  time  of  making 
bis  will,  and  the  time  of  his  death.— If  it  stood  so 
general,  as  the  mere  alteration  of  circumstances,  it 
would  be  very  loose  indeed.    If  it  be  added,  *'  total 
alteration  of  circumstances,"  it  is  not  much  more 
definite. — But  if  the  case  be  further  examined,  we 
shall  find  that  Courts  have  required  such  an  altera- 
tion of  circumstances  arising  from  new  moral  duties 
accrueing  subsequent  to  the  date  of  the  will,  as  by 
necessary  implication  creates  an  intention  to  revoke. 
—Here  then,  I  think,  we  touch  upon  safer  ground, 
and  upon  more  solid  principles. — Intention  is  the 
very  foundation  and  comer  stone,  the  very  essence, 
of  all  wills.— .The  term  ''  Will"  necessarily  means 
that  it  is  the  testatio  mentis. — Intention  is  the  prin- 
ciple of  factum,  and  of  revocation ;— it  is  the  prin- 
ciple of  revocation  whether  it  be  direct  by  act,  or 
implied  by  circumstances ;  the  animus  testandi  or 
revocandi  is  the  governing  principle.-^By  Courts 
holding  that  marriage  and  the  birth  of  children  are  not 
an  absolute  revocation,  but  only  an  implied  revoca- 
tion ; — by  their  inquiring,  in  the  manner  I  have  al- 

YOL.  i.  2  I 
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1817.  ready  stated,  into  all  the  circumstances,  it  is  quite 

Term.  obvious  that  they  examined  into  and  endeavoured 

^^"^'^^^  to  get  at  the  real  intention  :-^but  it  might  be  open- 

oHNs  ON  j^^  j^^  ^.j^  ^  door,  if  this  enquiry  were  to  be 

JoHKSToir.  directed  to  every  change  of  circumstances.  Those 
loose  rules  which  prevailed  in  Swinburne's  time> 
are  no  longer  admitted.— Courts  have,  therefore^ 
required  that  the  rule  shall  have  for  its  basis 
a  change  of  intention,  produced  by,  and  to  be  pre- 
sumed from,  some  new  moral  obligation  arising 
after  the  will  was  made ; — marriage  and  issue  are 
supposed  to  produce  those  new  moral  duties; — 
every  man  is  presumed  to  intend  the  making  of 
a  provision  for  his  family. 

Having  thus  arrived  at  the  true  foundation  of 
the  rule,  the  question  remains  to  be  considered 
whether  both  circumstances  are  required  to  concur; 
whether  the  rule  has  been  so  limited,  as  that  mb- 
sequent  marriage  is  an  essential  requisite. — Now 
I  cannot  help  thinking  that  upon  plain  reason, 
and  upon  substantial  justice,  it  should  seem  that  the 
concurrence  of  marriage  is  not  an  essential  part. — 
The  birth  of  children,  after  making  a  virill  by  a 
married  man,  may  have  imposed  as  strong  a  moral 
duty  upon  him,  forming  the  ground  work  of  pre- 
sumed intention,  and  may  be  accompanied  by  cir- 
cumstances furnishing  as  indisputable  proof  of  real 
intention,  as  if  the  will  had  been  made  previous  to 
the  marriage.  Marriage  alone  may  possibly  stand 
upon  a  different  foundation  and  footing  from  after 
born  issue.  Marriage  is  a  civil  contract: — the 
wife  may  make  her  own  conditions  before  marriage 
in  order  to  provide  against  the  negligence  or  in- 
justice of  the  husband  :~marriage  settlements  are 
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usual  :-^ThelaWj  out  of  the  real  property^  makes 
a  provision  for  the  wife  by  dower.  If  she  enters 
into  the  contract^  and  takes  no  precaution  of  this . 
sort^  she  takes  her  chance  either  of  the  husband 
providing  for  her^  or  of  providing  for  herself.— But 
after-born  issue  are  parties  to  no  contract ;  they 
come  into  the  world  entirely  dependent  upon  the 
parent;  and  if  it  is  the  legal  duty  of  a  father  while 
living  to  maintain  his  children^  so  it  is  a  strong 
moral  obligation  upon  him  not  to  exclude  them 
from  a  provision  after  his  death. — It  is  true  he  has 
a  right  to  do  it ;  though  at  one  time^  at  least  in 
particular  districts^  he  had  not  the  right  of  ex- 
cluding them^— the  law  did  not  allow  him  to  dispose 
of  his  whole  property ; — ^at  present  he  may  if  he 
pleases^  and  the  law  can  afford  no  relief ;  but  by 
moral  obligation  there  is  a  strong  foundation  laid  fw 
presuming  that  he  did  not  intend  to  exclude  them. 
In  point  then  of  true  reason  and  sound  sense  the 
concurrence  of  subsequent  marriage  is  not  essen- 
tial in  all  cases.  The  circumstances  of  this  very 
case  in  the  most  forcible  manner  do,  I  thinks  iUua« 
trate  the  truth  of  this  position. 

It  must,  however,  be  enquired  in  the  next  place 
whether  the  authorities  and  the  adjudged  casea 
have  held  marriage  to  be  an  essential  requisite. 

It  appears  from  the  first  reported  case,  as  well  as 
from  what  has  been  stated  in  subsequent  cases,  that 
the  rule  was  originally  borrowed  from  the  civil  law. 
The  civil  law  is  certainly  no  binding  authority  in 
this  country; — it  is  received  where  the  law  of 
England  is  silent,  and  where  it  is  not  at  variance 
vrith  the  spirit  and  principles  of  the  law  of  England  ; 
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1817.      and  when  it  furnishes  a   sound  rule  of  equity 

Hilarv 

Term.  ^^^  substantial  justice:  at  all  times^  however^ 
^''^">^^  it  has  been  adopted  with  great  caution  and 
JoHKBTON  .j^iQ^gy — ^Yet,  so  iar  as  the  rule  in  question  has 
JoHNfTov.  been  borrowed  from  the  civil  law^  it  is  quite  clear 
that  marriage^  far  from  being  an  essential  to  that 
rule^  had  nothing  to  do  with  the  subject.  By  the 
civil  law  the  matter  stands  upon  a  different  foot- 
ing;— ^it  is  the  birth  (a)  of  issue  alone  that  revokes. 
But  even  by  the  civil  law  the  birth  of  children 
revokes  upon  the  principle  of  presumed  inten- 
tion ;  for  it  supposes  that  the  exclusion  of  child- 
ren was  not  intended  by  the  testator.  The  same 
notion  seems  to  have  prevailed  in  this  country, 
and  has  given  rise  to  a  common  error,  existing  to 
this  day,  that  it  is  necessary  to  cut  off  a  child  with 
a  shilling,  or  some  sm&U  sum. 

In  the  next  place  if  we  look  at  our  earliest 
testamentary  writer,  Swinburne,  the  result  is  the 
same :— treating  of  an  implied  revocation,  he 
speaks  of  cases  wherein  it  is  raised,  and  what 
circumstances  wilt  not  raise  it ; — ^but  he  does  not 
mention  subsequent  marriage  as  an  essential  in- 
gredient, or  as  in  any  degree  applying  to  the 
subject.  In  the  passage  already  quoted,  he 
seems  to  doubt  whether  by  the  Jaw  as  it  was  then 
understood  the  birth  of  children  would  or  would 
not  revoke; — ^'  he  supposes*'  that  is  the  way  in 

(a)  This  was  ihe  law  of  Rome  from  a  very  early  period  :*- 
Iq  Cicero's  time|  we  know  that  the  point  was  considered  so  set- 
tied  as  not  to  be  arguable. — Nam  quis  eo  testamento  quod  pater* 
funilias  ante  fecit  quam  ei  filius  natus  est,  haereditatem  petit  ? 
Neno:  quia  constat  agnascendo  nunpi  testamentuu— Cforro 
de  Oratare,  lib.  1.  I 
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which  he  qualifies  his  expretsion — '^  he  supposes  U 
would  not/*  especially  if  there  were  circumstances 
teDding  to  shew  an  adherence  to  the  will.  His 
words  are—*'  if  the  testator  live  a  long  time,  and 
might  have  reyoked  the  testament,  and  did  not, 
the  rule  of  the  civil  law  that  the  birth  of  issue  re- 
vokes would  not  avail/'  And  so  is  the  rule  at 
present; — the  mere  circumstance  of  subsequent 
birth  of  issue,  without  any  other  circumstances,  is 
admitted  not  to  revoke ;  it  has  been  so  adjudged : 
but  as  to  subsequent  marriage,  Swinburne  does  not 
in  any  manner  advert  to  it. 

I  come  now  to  the  adjudged  cases.  The  first  to 
which  the  attention  of  the  Court  has  been  called,  is 
that  of  Wingjield  v.  Comb  (a),  in  L669 ;  which  not 
being  a  question  of  revocation,  is  not  mentioned  as 
having  much  bearing  upon  the  point.  The  *  case 
reported  is  to  this  effect—A.  having  a  son  and  other 
children,  married  again  ; — five  years  before  he  died 
he  made  a  will,  taking  notice  therein  that  bis  wife 
vvas  ensient,  and  giving  to  the  child  en  ventre  sa 
mere  1000/.  if  a  daughter,  and  1002.  a  year  if 
a  son,  to  be  settled  upon  him  and  his  heirs  male ; 
and  if  the  son  died  without  issue,  then  to  the  plain- 
tiff. The  wife  was  brought  to  bed  of  a  son,  and  this 
son  died  in  the  life  time  of  the  father ;— the  testator 
died  leaving  the  wife  ensient  with  a  daughter  to 
whom  no  portion  was  left  or  other  provision :-. 
the  Lord  Chancellor  Nottingham  said,  "  In  case 
of  a  devise  I  cannot  help  where  the  law  fixeth  the 
estate ;  but  if  you  come  for  relief  in  equity,  and 
tbere  falleth  out  an  unforeseen  accident  which  if 
the  testator  had  foreseen  he  viould  have  altered 

(a)  Guei  in  Cluuiceiy^  Iff. 
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1817.  will,  I  shall  consider  oif  it:"—"  here  he  meant  in 

Tmi?  ^^^^  ^^  ^^^^  ^  daughter  born  after  his  decease  to 

>^*>^^  have  provided  for  her ;  and  though   it  happened 

JoHKSToii  jjj^  ^jj.^  jjg^  ^^  g^^lj  daughter  when  he  made  his 

JomiTov.  will,  yet  she  was  ensient  at  the  time  of  his  death ;" 
•—the  Lord  Chancellor  then  directed  a  bill  to  be 
brought,  and.that  the  posthumous  daughter  should 
be  made  a  party.  This  does  not  seem  to  be  a  ques- 
tion of  revocation,  and  therefore  does  not  strictly 
apply :  but  it  shews  the  anxiety  of  the  Court  to 
get  at  the  object,  and  at  the  intentions  of  testators ; 
and  the  circumstance  of  subsequent  marriage  did 
not  occur  in  that  case.— The  Lord  Chancellor  re- 
fers to  another  case  in  the  course  of  his  judgment : 
he  says, — ''  A.  having  only  a  daughter,  devised  to 
trustees  to  convey  to  the  daughter  in  fee; — the 
testator  recovered  and  had  a  son;*-the  daughter 
shall  not  carry  land  from  the  son/'-^Here  then,  if 
I  rightly  understand  the  matter,  the  after  born  son 
revoked  the  devise  to  the  daughter,  which  could 
only  be  upon  the  ground  of  presumed  intention.-^ 
But  here  again,  as  in  the  former  branch  of  the 
case,  subsequent  marriage  is  not  an  ingredient. 

The  first  case  directly  upon  the  question  of  revo- 
cation was  that  of  Overbutyv.  Overbury(a)  in  1684 ; 
and  the  report  is  in  these  words,  "  upon  an  appeal 
to  the  delegates  it  was  adjudged  that  if  a  man  makes 
his  will,  and  disposes  of  his  personal  estate  among 
his  relations^  and  afterwards  has  children  and  dies, 
that  this  is  a  revocation  of  this  will  according  to 
the  notions  of  the  civilians,  this  being  an  inoffid' 
Q8um  teatamentum.**  In  this  report  it  is  to  be  ob- 
served, there  is  no  mention  whatever  of  subsequent ' 

%  (a)  2  Shower,  353. 
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marriage  being  an  ingredient :  upon  looking  into  isi^- 
the  original  proceedings  I  find  that  the  marriage  Term! 
was  also  subseqaent  to  the  will ;  but  the  report 
shews  that  it  was  hot  understood  by  the  lawyers  of 
that  day  that  marriage  was  a  material  circumstance;  Johnston. 
for  so  far  from  its  being  considered  essential^  it  is 
not  eyen  adverted  to  in  the  report.  He  states  the 
revocation  to  be  founded  upon  the  idea  of  the 
civilians  that  it  was  testamentum  inofficiosum  ;  if 
it  was  so^  it  could  only  be  upon  the  birth  of  children^ 
for  the  civil  law  looks  to  that  circumstance  only ; — 
marriage  has  nothing  to  do  with  the  subject  ac- 
cording to  that  law. — Here  then  is  the  civil  law  from 
which  the  rule  is  supposed  to  be  borrowed  ;^here 
is  the  opinion  of  Swinburne  ;--and  here  is  the  re-  ^ 
port  of  the  first  adjudged  case  upon  the  question  of 
revocation^  all  concurring  in  considering  the  birth 
of  children  as  the  essential  ingredient^ — and  in 
which  marriage  is  in  no  degree  adverted  to  as  a 
material  circumstance. 

The  next  case  is  that  of  Lugg  v.Xugg(a),  which 
happened  in  the  8th  William  HI. ;  the  report  in 
Salkeld  is  in  these  words—''  Before  a  commission 
of  delegates-— one  being  single  made  his  will^  and 
devised  all  his  personal  estate  to  I.  S. ;  afterwards 
he  married/and  had  several  children^  and  died  with* 
out  other  will  or  dispositions :  and  now  coram  dele^ 
gatis  of  which  Treby,  C.  J.  was  one,  it  was  ruled 
that  there  being  such  an  alteration  in  his  estate  and 
circumstances  so  different  at  the  time  of  his  death 
from  what  they  were  when  he  made  the  will^  here 
was  room  and  presumptive  evidence  to  believe  ft  re- 
vocation^ and  that  the  testator  continued  not  of  the 
(a J  3  Salkeld,  69%.    I  (iord  lUjiiioiid,  441. 
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1817.  same  mind/'  Here  both  of  the  circumstances  arc 
Term!  nientioned, — the  subsequent  marriage^  and  the  birth 
of  children ;  but  it  is  put  upon  the  evidence  of 
presumed  change  of  intention  arising  from  change 
JoHNSTow.  of  circumstances^  not  adverting  specificaHy  to  mar- 
riage as  one  of  the  circumstances^  but  that  all  the 
circumstances  taken  together  did  amount  to  pre- 
sumptive evidence  to  shew  that  the  testator  did  not 
continue  of  the  same  mind. 

The  next  case  which  has  been  adverted  to  is 
Meredith  v.  Meredith(a)  in  1711  ;  of  that  case  I 
happen  to  have  two  manuscript  notes^  both  in  the 
handwriting  of  Dr.  Andrews.  I  am  not  able  to 
ascertain  which  was  first  made ;  but  they  both  state 
the  circumstances  of  the  case  to  the  same  effect^ 

and  I  will  read  them  both  at  length "  Meredith 

v.  Meredith,  1711.  Henry  Meredith  in  1708  made 
his  will^  and  therein  makes  his  brother  Roger 
Meredith,  his  executor ;  he  afterwards  marries^  and 
settles  the  leasehold  estate  in  trust  for  him  and  his 
wife,  during  both  their  lives ;  and  after  their  de- 
cease^ for  his  executors,  if  he  makes  a  will,  or  ad^ 
ministrators,  if  he  dies  intestate : — he  leaves  issue 
one  daughter,  and  dies._Among  his  writings  is 
found  the  draft  of  a  will,  which  begins  in  these 
words : — "  In  the  name  of  God,  Amen . — I  give  all 
my  estate  in  the  manner  and  form  following,  that 
is  to  say,  I  give  to  my  wife  all  my  plate  and 
jewels/'— and  there  leaves  off.  The  brother  prays 
probate  of  the  will  of  1708 ;  the  widow  desires  ad- 
ministration with  the  testamentary  schedule  an- 
nexed.—Per  Cunam.— Sir  Charles  Hedges  decrees 
administration  to  the  widow^  with  the  testamentary 

(a)  Mer^tmhy.  Meredith^  Prerog.  ISll. 
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schedale  annexed.  In  Overbufy*s  case  it  was 
determined  that  the  subsequent  marriage  and  the 
birth  of  issue  destroys  a  will  made  before  marriage. 
The  beginning  another  will  shews  that  he  in- 
tended the  first  should  not  be  in  force,  but  was 
supposed  to  be  revoked  by  the  marriage  settlement/' 
Dr.  Andrews,  in  this  report,  does  not  state  the 
question  or  the  grounds  of  decision  very  pointedly. 
The  other  report  is  in  these  words :— "  Meredith 
V.  Meredith.— The  testator  left  a  daughter,  and 
died  possessed  of  a  lease  of  tithes  about  lOOl.  a 
year,  held  under  the  Archbishop  of  York;— by 
marriage  articles,  this  was  settled  on  his  wife  for 
life,  then  to  his  executors  and  administrators ; — ^he 
died  at  Christmas  1710.  Among  his  papers  was 
found  a  will  dated  1694,  and  another  1706,  in 
which  Roger  Meredith,  the  plaintiff,  was  executor, 
and  this  lease  given  him ;  there  was  likewise  an  im- 
perfect will,  in  which  the  testator  gave  his  wife 
some  jewels  and  plate,  but  went  no  farther.  Ques- 
tion if  the  marriage  articles,  a  child  born  after  this 
will,  and  another  will  began,  was  not  a  revocation 
of  that  of  1706.  Judge  of  opinion  it  was,— and 
founded  himself  principally  upon  the  birth  of  the 
child ;— and  Overbufy%  case,  which  had  been  ad*- 
judged  in  the  Delegates,  was  quoted  as  an  au- 
thorit}^  and  decreed  administration  to  the  widow 
with  the  paper  annexed.''— Here  then  Dr.  Andrews 
does  state  the  question :  he  mentions  the  circum- 
stances upon  which  the  case  was  to  be  decided, 
and  states  the  ground  of  decision. 

Now  there  are  some  observations  which  pre- 
sent themselves  upon  these  notes.-— la  the  first 
pkce,  the  putting  this  lease  in  settlement  could 
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J®J^'       only  have  revoked  the  virill  pro  tanto  ; — ^name- 
Term.      \y,  80  far  as  respected  the  bequest  of  that  lease. 


JOUKBTOH 

9. 


— The  testamentary  schedule  could  not  be  a  very 
material  circumstance^  except  as  a  circumstance 
JouftTON.  of  evidence,  because  it  certainly  of  itself  could 
not  have  revoked  the  whole  will^  inasmuch  as  it  was 
merely  the  inception  of  a  new  will,  and  according^ 
to  every  rule  the  inception  of  a  new  will^  will  not 
revoke ;  but  as  far  as  it  goes,  it  is  to  be  taken  in  con- 
junction with  the  former  will. — ^The  marriage  itself 
could  not  be  a  very  material  circumstance^  because 
there  was  a  settlement  made  providing  for  the  wife ; 
_bnt  the  report  says^  the  judge  founded  himself 
prindpaUy  upon  the  birth  q/  the  child  ;*-^that  is 
expressly  stated  by  the  reporter  as  the  principal 
foundation  of  the  decision. -^The. marriage  is  not 
even  adverted  to ;— where  he  is  stating  authorities 
he  considers  Overhury  v.  Overhury  as  a  parallel 
case,  and  seems  to  have  been  aware  that  subse* 
quent  marriage  had  occurred  in  that  case^  though 
the  report,  in  enumerating  the  grounds  of  the  sen- 
tence, does  not  mention  that  circumstance  ;-*«o  that 
it  seems  to  have  been^  upon  all  the  circumstances 
considered  together,  the  birth  of  a  child  being  the 
principal  circumstance,  and  marriage  not  even  men- 
tioned, (at  least  by  the  learned  reporter  it  was  so  un- 
derstood,) that  Sir  Charles  Hedges  held  the  will  to 
be  revoked  in  the  case  of  Meredith  v.  Meredith. 

The  next  case  adverted  to  is  that  of  Ward  v. 
Phillips  in  1734;  it  is  very  shortly  stated  in  Shep- 
herd  v.  Shepherd,  in  the  5th  Term  Reports.  The 
circumstances  were  these  :— Captain  Rowland  PhU- 
lips  died  in  September  1731 ;  leaving  a  widow  and 
three  children  at  the  time  of  bis  death  ;~no  will 
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was  found  ;^the  widow  had  renounced  theadminis-       1^17. 
tration ,  which  was  granted  to  the  grandmother  of      Term. 
the  children  ;— the  widow  afterwards  married  Ward, 
the  plaintiff;— a  will  was  subsequently  found  in  a 
portmanteau  among  a  parcel  of  papers  ;_it  was    Joutiton. 
made  twelve  days  after  the  marriage,  and  gave 
every  thing  to  the  wife ;— evidence  was  gone  into  to 
shew  that  the  testatt>r  had  afterwards  a  bad  <^inion 
of  his  wife,— that  they  lived  upon  very  bad  terms,— 
that  she  had  been  confined  in  a  madhouse  for  a  very 
considerable  time,  and  that  in  the  latter  part  of  his 
life  he  lived  separate.     The  Prerogative  Court  ap- 
pears to  have  pronounced  against  this  will,  not  upon 
any  question  of  revocation,  but  upon  failure  of  the 

proof  of  the  fectum I  have  looked  into  the  plead- 

ings  and  evidence  ;  and,  as  far  as  can  be  collected 
it  appears  that  the  opposition  vras  directed  against 
the  factum; — it  was  offered  to  prove  that  it  was 
a  forgery,— that  the  testator  was  abroad  at  the 
time  the  will  vras  made^^^that  he  lived  on  ill  terms 
with  his  wife,  &c.  Thus  the  original  grounds  in- 
tended to  shew  that  he  had  made  no  will,  and  not 
to  raise  the  question  of  presumed  revocation.-^Tbe 
Delegates  reversed  that  decision,  and  were  of  opi- 
nion that  the  factum  waff  fully  proved  ; — they  were 
also  of  opinion  it  was  not  revoked, — ^for  from  the 
notes  of  counsel  it  appears  that  this  point  was  raised 
and  discussed,  namely,  whether  the  will  was  revoked 
or  not ; — and  I  find  in  some  subsequent  cases  it 
has  been  quoted,  both  in  argument  and  decision,  as 
an  authority  that  the  birth  of  children  alone  will 
not  revoke.-*— But  suppose  the  direct  point  to  have 
been  raised,  solemnly  raised,  instead  of  occurring 
accidentally  in  argument,— I  think  that  there  were 
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1817.  i^unds  upon  which  the  Delegates  coald  not 
T^.  decide  otherwise  than  for  the  validity  of  that 
"""^"^^^^  will.  The  will  is  made  twelve  days-  after  the  mar- 
OHN8TON  riage;— why,  certainly,  at  that  time  the  testator 
Johnston,  must  be  presumed  to  have  contemplated  the  birth 
of  children  ; — ^he  must  have  made  his  will  in  ccm-' 
templation  of  that  event ;— he  thought  it  proper  at 
that  time  to  give  the  whole  to  his  wife ; — ^it  is  by  no 
means  an  uncommon  thing  both  for  a  husband  ev 
pecting  children,  and  a  husband  having  children,  to 
give  every  thing  to  the  wife,  under  the  idea  that 
his  death  wUl  devolve  upon  her  the  duty  of  pro- 
viding for  those  children;  and  that  he  enables 
her  to  discharge  that  duty,  and  provide  for  them 
by  leaving  her  the  bulk  of  his  property.  In 
the  case  of  a  will  made  in  that  way  twelve  days 
after  the  marriage,  when  the  event  of  children 
must  be  presumed  to  be  contemplated,  it  would 
have  been  exceedingly  dangerous  to  have  held  such 
a  will  to  be  void ;— besides,  it  was  proved  that  the 
will  remained  in  the  deceased's  own  possession,  in 
a  trunk  with  his  own  letters ;— there  was  no  incep- 
tion of  any  new  will, — so  that  the  revocation  must 
have  arisen,  if  at  all,  upon  the  state  in  which  the  de- 
ceased afterwards  lived  with  his  wife ;-— but  the  two 
great  circumstances  of  difference  between  that  case 
and  the  present  are  those  already  referred  to,  first, 
that  the  property  being  given  to  the  wife,  the  duty 
of  providing  for  the  children  devolved  upon  her,  and, 
therefore,  they  could  not  be  considered  as  unprovided 
for;  and,  secondly,  that  the  will  was  made  at  a  time 
when  he  contemplated  the  fact  of  his  having  child- 
ren.— ^Thatcase  then,  though  of  very  considerable 
weight,  yet  does  not  appear  to  me  to  go  the  whole 
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length  of  establishing  that  the  birth  of  subsequent 
children  accompanied  by  a  different  combination  of 
circumstances  may  not^  without  subsequent  mar- 
riage^  raise  a  presumption  of  revocation. 

The  case  of  Parsons  v.  Lanoe  (a)  in  1748,  was 
this :— Colonel  Lanoe,  a  married  man,  but  without 
children,  made  his  will  on  going  to  Ireland;— he 
afterwards  returned,  and  children  were  born ; — 
the  question  was,  whether  the  will  was  revoked  by 
his  return,  or  by  the  subseq^uent  birth  of  children. 
The  Lord  Chancellor  decided  that,  upon  the  words 
of  the  will,  it  was  to  be  considered  as  contingent 
upon  his  return  from  Ireland,  and  consequently  was 
void,  and  he  thought  it  therefore  unnecessary  to 
dwide  the  second  point ;  but  the  very  circumstance 
of  the  second  point  being  argued,  and  die  reserve 
which  is  maintained  upon  it  by  the  Lord  Chancellor, 
shews  that,  at  that  time  at  least,  there  was  no  such 
rule  understood  in  the  Court  of  Chancery,  as  that 
the  concurrence  of  subsequent  marriage  was  es- 
sential to  the  revocation  of  a  will. 

The  case  of  AUkam  v.  Gray  is,  I  think,  admitted 
on  all  hands  to  have  very  little  bearing  on  the 
question,  and  therefore  it  is  useless  to  quote  it. 

The  next  case  is  that  of  Wells  v.  Wilson,  de- 
cided  at  the  Cockpit  in  1756. — It  is  cited  in  the  case 
of  Shepherd  v.  Shepherd,  as  reported  in  a  note  of 
the  5th  Term  Reports,  and  given  in  the  judgment 
of  Sir  Geoi^  Hay. — I  have  seen  the  printed  cases ; 
— and  several  inaccuracies  in  the  case  as  reported  in 
Shepherd  y.  Shepherd  certainly  exist. — I  have  never 
seen  the  appendix  of  the  case,  so  that  I  am  not  ex* 
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1817.  actly  aware  how  the  evidence  stood  upon  the  coin 

Ter^  trary  statements  which  are  made  in  the  printed  cases; 

^^^^^^^  —but,  from  them  I  think  the  facts  may  be  collected 

0HN8T0N  1^  Y^^^  jj^j^  ^  follows. — Mr.  Nicholas  Taylor  was 

JaawiToir.   the  deceased ;— he  died  at  St.  Christopher's  in  1751 ; 
-^he  left  a  widow,  and  five  children,  and  a  very  con^ 
siderable  real  and  personal  estate ;— the  will  in 
question  vms  dated  November  5,  1748 ;— he  gave 
to  the  wife  one-third  of  certain  plantations  for  life^ 
— and  the  furniture  absolutely  ;--he  gave  to  his 
daughter  Elizabeth,  and  his  son  William,  and  the 
child  or  children  of  which  his  wife  was  then  preg* 
nant>  31,000/.  between  them  ;-^the  instrument  con- 
cluded with  the  wordSi  ''  /  hereby  revoke  aU former 
wiUs  by  me  made^  and  acknowledge  this  my  last 
toill  and  testament ;"  the  will  was  written  on  one 
side  of  a  sheet  of  paper ;— on  the  other  side  of 
which  was  written  another  testamentary  paper, 
expressed  nearly  in  the  same  words,  and  almost  to 
the  same  effect,  but  which  was  neither  dated,  nor 
signed ; — the  deceased  left  two  children  bom  after 
the  will  was  made  ;— one  of  them  I  collect  to  have 
been  the  child  of  which  the  wife  was  then  ensient, 
— the  other  was  wholly  unprovided  for ;— in  1749 
the  deceased  had  a  fall  from  his  horse,  but  re- 
covered and  lived  two  years  afterwards; — it  was 
alleged  on  one  side,  that  he  frequently  declared 
that  he  had  made  no  will ;— and  after  his  fall  he 
said,  ''  it  was  lucky  that  he  had  recovered,  for  his 
affairs  would  have  been  left  in  great  confusion  ;" . 
-*but  on  the  other  side,  it  was  asserted  that  he  had 
often   declared  he  had  made  his  will,   and  only 
thought  of  altering   it : — six  months    before    hia 
death,  he  had  asked  Mr.  Wilson  to  be  his  executor; 
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'^it  appeared  that  he  was  equally  fond  of  those  two       ibi7. 
younger  children^  as  of  the  others^— and  his  fortune      Term. 


J0HK8T011 

V. 


had  considerably  increased  since  the  making  of  his 
will ;— in  his  last  moments  a  person  had  been  sent 
for,  to  make  a  will  for  him,— but  when  he  arrived,    JoHMiTow. 
the  deceased   had    become  delirious,  and  conse« 
quently  could  not  make  another  will :— the  will  in 
question  was  found   in  the  bottom  drawer  of  his 
bureau  ;_on  one  side  it  was  asserted  that  it  was 
found  among  loose  papers ; — on  the  other,  it  was 
asserted  that  it  was  folded  up  among  papers  of 
consequence.— At  St.  Kitts  the  will  was  pronounced 
for;— but  this  sentence  was  reversed  before  the 
Committee  of  the  Privy  Council  for  hearing  planta- 
tion appeals.— It  has  been  contended  that  doubts  must 
have  arisen  which  of  the  two  papers  was  first  ^r 
last  written,  and  also  whether  the  will  was  meant 
to  act  upon  real  estate.— As  to  which  of  the  two 
papers  was  first  or  last  written  it  could  not  be  ma- 
terial, because  the  one  paper  was  executed,  and 
the  other  was  not ;— the  papers  were  nearly  tran« 
scripts  of  each  other, — there  was  no  very  material 
difference  in  the  disposition ,— taking  them  either 
way  (though  certainly,  the  probability  is  that  the 
unexecuted  vras  first  written,  because  the  executed 
one  was  more  formal  than  the  other, — the  one  waa 
dated,  the  other  without  date,— the  eoncluding  words 
of  the  one  are,  '^  /  do  hereby  revoke  aU  former  toilU 
by  me  made;'*  the  other  was  the  same,  with  the  ad- 
dition of,  '^and  I  acknowledge  this  to  be  my  last  will 
and  testament,")  but  take  it  either  way,  suppose  that 
he  wrote  the  unexecuted  paper  first  as  a  rough  draft 
of  his  will,  and  the  other  afterwards,  making  some 
alterations  as  lie  proceeded,  and  then  d^ted  and 
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1817.       signed  it;  there  can  be  no  doubt  whatever  but  that 
T^.      ^6  executed  instrument  would  supersede  the  other : 


— taking  it  the  other  way^  that  he  having  executed 
OHNSTON    jj^^  ^^^  paper  began  this  other  paper^  but  did  not 


o. 


JoHNSTOK.  go  on  to  complete  and  sign  it,— what  would  be  the 
construction  in  that  case  ?  Why,  that  he  afterwards 
gave  it  up,  and  abandoned  it,  remaining  content 
and  satisfied  with  the  will  as  it  was  executed  and 
before  signed  by  him.  Th^re  can  be  no  doubt, 
therefore,  but  that  the  executed  paper  was  the  only 
valid  instrument.  The  Court  might  well  wish  to 
see  the  paper  itself; — ^they  might  well  suspend  their 
judgment  till  it  was  produced,  for  there  might  have 
been  something  important  arising  upon  the  face  of 
it ; — ^bttt  it  is  evident  from  the  report  of  the  case 
that  Sir  George  Hay,  who  had  been  counsel  in 
the  cause,  did  not  consider  the  cause  to  have  turned 
upon  any  point  as  to  which  of  the  two  instruments 

was  the  last Again,  it  has  been  said  that  the  will  was 

intended  to  operate  upon  real  estate ;  and  therefore 
not  being  sufficiently  executed  for  that  purpose, 
that  it  could  not  be  a  valid  will,  as  to  the  rest  of 
the  property  ;_but  it  is  surely  unnecessary  to  state 
that  this  circumstance  would  not  affect  its  validity 
as  to  the  personalty.  The  factum  then  of  the 
paper  having  been  established,  as  it  must  have 
been  in  that  case,  the  Court  could  only  hold  that  it 
was  revoked  by  circumstances. — Now  among  the 
circumstances,  subsequent  marriage  did  not  oc- 
cur ;— the  birth  of  children,  accompanied  by  other 
circumstances,  must  have  been  the  ground  of  hold- 
ing the  instrument  revoked.  Sir  George  Hay,  in 
•peaking  of  this  case  in  Shepherd  v.  Shepherd, 
evidefitly  so  considers  it.    This  then  if  an  affirm- 
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ative  case  ;_and  vpon  the  point  whether  maitkge 
is  esBential  to  revoke,  one  affirmative  case  boIdtTigf 
ft  will  revoked  wkhoot  that  ingredient  is  infinitely 
more  decisive  than  many  cases  without  that  cirCam- 
Stance  in  which  the  will  is  not  held  to  he  revoked;-^ 
because  it  might  be  held  not  to  be  revoked  on  ac* 
connt  of  the  absence  of  other  circumstances  tend« 
mg  to  prove  the  intention  of  the  testator  to  revoke  it. 
The  case  of  ^epherd  v.  Shepherd  goes  no  further 
than  to  shew  tiiat  the  naked  fact  of  after-born  child* 
ren  does  not  revoke.  That  was  a  case  sent  out  of 
the  Couit  of  Ciiancery  for  the  opinion  of  the 
Prerogative  Court.— In  the  Term  Reports  (a)  it 
is  thus  stated,  ''  Shepherd  the  testator  having 
made  his  vrill^  after  some  small*  legacies  to  bis 
collateral  relations,  made  his  wife  residuary  le* 
gatee  ;-*-after  the  will  in  1763  his  wife  was  brought 
to  bed  of  a  daughter  ;-~upon  the  birth  of  this 
child  the  testator  added  a  codicil,  whereby  be  di^^ 
rected  that  the  legacies  should  be  paid,  and  that 
an  annuity  of  900/.  should  be  secured  on  the  resi- 
duum, and  paid  to  his  daughter ;  the  codicil  and 
wtH  were  found  together,'*  I  presume  found  to- 
gether in  possession  of  the  deceased.—^'  In  176d 
another  daughter  was  bom ; — in  1768  a  son,  who 
was  a  posthumous  child,  the  testator  having  died 
about  six  months  before  his  birth ;— these  two  last 
Children  being  unprovided  for,  this  suit  is  com- 
menced to  set  aside  the  will,  and  decree  (n  in-' 
testacy  :-^whence  it  apjtears  that  the  question  i§ 
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1817.       whether  the  testator's  will  is  revoked  by  the  subse- 

¥filarti 

Term.      quent  birth  of  two  children  who  now  remain  unpro- 
^^^^^^^^^    vided  for."— That  very  able  judge  decided  that  under 
JoHirsToic    jjj^  circumstances  of  the  case  the  will  was  not 
Jo&ifsTON.   revoked^ — ^that  the  mere  fact  of  after-born  children 
did  not  revoke. — Certainly^  that  case;  as  far  as  it 
goes^  is  binding  upon  me ;  and  if  it  be  not  presump- 
tuous^ I  should  add^  that  it  is  a  decision  in  which 
I  am  disposed  to  concur.— Upon  the  question  of 
intention^   which  in  the  judgment  given  by  Sir 
G.   Hay  is  admitted  to  be  the  governing   prin- 
ciple^ he  says^  ''  it  has  been  urged  that  the  inten- 
tion of  the  testator  would  govern^  if  the  intention 
be  consistent  with  law: — this  is  certainly  true,  but 
that  intention  must  be  plain  and  without  doubt ;  but 
that  is  not  the  case  at  present^  for  here  is  no  guide 
to  be  found."    Upon  the  intention  to  revoke  very 
considerable  doubts  might  well  be  entertained  under 
the  circumstances— the  will  was  not  of  very  old  date ; 
— it  was  in  the  testator's  own  custody  ;— and  upon 
the  birth  of  the  first  child,  so  &r  from  revoking  it, 
be  makes  a  codicil  providing  for  that  child  out  of 
the  residue,  and  confirms  the  will :— and  upon  «the 
birth  of  other  children  he  might  also  intend  to  make 
a  provision  for  them  out  of  the  residue  by  further 
codicils,  or  he  might  not  ever  intend  to  do  so ;  for 
having  given  the  residue  to  the  wife^ — having  lived 
with  her  a  longer  time,  he  might  be  presumed  to 
have  eopfided  to  her  the  duty  of  providing  for 
those  children.— Here  was  no  inception  of  a  new 
will:— ^till  less  was  there  an  entire  new  disposition, 
inconsistent  with  and  therefore  tending  to  revoke 
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the  former.  So  far,  therefore,  from  the  intention 
being  ''  plain  and  without  doubt/'— which  Sir.  G. 
Hay  states,  as  being  necessary, — the  probability 
of  fietct  is  rather  an  adherence  to  the  will,  or  at  most 
that  he  meant  to  provide  by  codicil  for  after-born 
children. 

The  utmost  length,  therefore,  that  the  decision 
in  that  case  goes,  is,  that  the  mere  subsequent 
birth  of  children,  unaccompanied  by  other  circnm-. 
stances  proving  intention,  does  not  amount  to  a 
presumed  revocation. 

To  the  same  extent  but  no  further,  hardly  in- 
deed so  far,  goes  this  last  case  which  has  been 
decided,  viz.  that  of  Doe  on  the  demise  of  White  y^ 
Barford,  {a)  and  another.  ''  The  plaintiff  claimed 
under  the  will  of  one  J.  Borteel,  who,  being  seized 
in  fee  in  1791,  married,  and  in  1792  made  his  will 
and  devised  the  premises  in  question  to  his  neice, 
from  whom  the  plaintiff  derived  her  title. — Borteel 
died  leaving  his  wife  ensient,  which  was  unknown 
to  either  of  them  at  the  time  of  his  death;  and 
afterwards  the  wife  was  delivered  of  a  daughter, 
from  whom  as  heir  at  law  the  defendant  derived  his 
title ;  and  the  question  was,  whether  the  alteration 
of  cirqumstances  was  a  revocation  of  the  will.— The 
learned  judge  at  nisi  prius  ruled  that  it  was  not 
a  revocation ;  and  the  Court  of  King's  Bench  was 
of  the  same  opinion.  Lord  Ellenborough  says, 
'^  The  argument  seems  to  be  that  the  testator,  had 
he  known  his  situation,  ought  to  have  revoked  his 
will;  therefore,  the  law  will  impliedly  revoke  it:'' 
then  he  goes  on  to  say,  ''  Where  are  we  to  stop  ? '' 

{b)  4  Mtnle  and  Selwyn'i  Reports,  p.  10. 

2  K  2 


18i7. 

Hilary 

Term. 


Johnston 

V. 
JoHNSTOir* 


492 


ClfES  DEtBRKlNBD  IN  THtt 


1817. 
HUary 


Johnston 

o. 


80  that  it  was  the  mere  naked  fact  of  the  after-born 
child^— no  corroboratory  fact  to  shew  an  intention 
to  revoke; — indeed^  if  aetMal  intention  be  ne- 
deftsary,  in  this  case  of  WhUe  v.  Barfwd  it  could 
not  have  existed^  because  the  wife  Was  not  herself 
aware  of  being  ensient ;  and^  therefore^  the  hnsband 
conid  not^  in  &ct^  have  intended  to  revoke ;  and 
the  will  conld  only  be  hekl  to  be  revoked  by  fiction 
of  }aw.--The  Court  of  King's  Bench  did  not^  I 
apprehend^  mean  to  lay  it  down  that  no  possible 
combination  of  circumstances^  accompanying  subse- 
quent birth  of  children^  can  amount  to  an  implied 
revocation^  unless  marriage  be  one  of  the  concurrent 
circumstances. 

The  very  circumstance  of  trying  this  case  so  re- 
cently^ and  even  applying  to  the  Court  for  a  new 
trials  shews^  by  some  degree  of  inference^  that  no 
such  rule  is  considered^  even  at  the  present  moment^ 
as  being  settled  in  Westminster  Hall. 

The  samp  inference  is  to  be  drawn  from  th€ 
Court  of  Chancery's  having  sent  the  case  of  Shqp^ 
herd  v.  Shq^kerd  to  this  Court :— nay^  Sir  Geoige 
Hay,  himself,  seems  to  me  to  have  laid  down  the 
reverse  ;  and  seems  to  have  held  that  the  case  of 
WetU  V.  Wilson  was  a  case  establishing  ttiat>  with 
special  corroborating  circumstances,  the  birth  of 
children  might  revoke  without  after-marriage;— 
for  he  states,  "  as  marriage  alone  will  not  revoke, 
M  the  birth  of  ehiUtten  wSU  not  revoke  unless  upon 
ioerjf  speeial  eircuThstances. — It  has  been  done 
sdMetimes  under  a  combination  of  eireumstances, 
hut  never  on  the  mere  ground  of  the  birth  of  a  chitd : 
the  first  case  I  remember  if  that  kind  is  the  case  of 
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Welk  V,  WUion,  at  the  Cbcipft/'— Lay ing  U  down^  i  sir. 
therefore^  that  the  birth  of  children^  with  special  x^ 
circumstances^  may  revoke ;  and  referring  to  the  ^^^^^^^^ 
case  of  Wells  v.  WiUon^  as  a  case  in  which  it  ^*'^''^* 
had  been  so  held ; — and  speaking  of  that  Case^  not  JomsToir» 
as  a  singular  case^  but  only  as  the  first  case. — 
It  is  very  possible  that  the  report  may  be  incorrect 
in  that  respect;  or  it  may  be^  .that  though  no 
other  case  has  been  founds  one  or  more  may  have 
existed;  though^  from  the  decisions  of  this  Court 
not  being  reported^  it  is  possible  it  may  have 
escaped  notice. — Sir  George  Hay^  in  stating  the  case> 
specified  the  combination  of  circumstances  under 
which  the  revocation  was  held : — be  had  been  of 
counsel  (as  already  noticed)  in  the  case^  and  is  now 
stating  the  facts  judicially^  so  that  it  must  be  inferred 
that  he  stated  them  correctly. — The  way  in  which 
he  states  them  is  this,  '^  The  decision  did  not  turn 
upon  the  naked  fact  of  the  birth  of  a  child  unpro^ 
videdfor,  but  upon  that, — and  the  frequent  decla^ 
rations  of  the  testator, — the  state  of  his  mind,— and 
his  repeatedly  declared  intention  in  the  interval 
b^ween  the  fall  and  his  deaths  Now  it  so  happiens 
that  all  those  circumstances  do  occur  here :  and  even 
others  still  more  decidedly  furnishing  evidence  of  in- 
tention to  revoke.  In  this  case^  als  in  that^  there  is  a 
strong  anxiety  to  provide  for  after-born  children 
shewn  in  the  will  itself;  for  in  each  case  the  testator 
provides  for  the  child  with  which  his  wife  is  ensient  :-^ 
in  this  case  as  in  that  the  residue  is  given  to  the  eldest 
son ;  but  here  it  is  clear  that  he  did  not  mean  to  give 
to  bia  eldest  son  more  of  his  personal  estate  than  to 
the  rest  of  his.  family  :— as  fieg:  as  we  can  rely  on, 


4d4  CASES  DETERMINED   IN  THE 

'6ir.  the  papers  produced  in  that  case,  the  declarations 
Term.  ^ef  e  loose  and  general ;  but  here  the  declarations 
^"^■^"^^"^^  to  his  wife  are  confidential  and  precise,  that  '^  there 
oftNSTON  *^  ^^^^  enough  to  make  a  new  will,  but  he  will  take 
Johnston,  care  of  that/* — In  that  case,  though  he  intended  to 
make  a  new  will,  and  the  person  was  sent  for,  but 
arrived  too  late,  yet  there  were  no  instructions 
given, — nothing  begun,— nor  was  it  known  what 
the  import  of  such  new  will  might  be :— though  he 
had  had  a  violent  fall  from  his  horse  two  or  three 
years  before,  endangering  his  life,  yet,  even  under 
that  sort  of  incitement,  he  only  talks  of,  but  does  not 
set  about,  making  a  new  will: — ^but  in  the  case 
before  the  Court,  here  is  not  only  the  inception  but 
the  entire  outline  of  a  new  will :— this  new  will  shews 
a  complete  departure  from  the  efiect  of  the  former 
will,  as  I  have  already  mentioned : — ^this  new  will 
shews  that,  so  far  from  intending  that  the  immense 
residue  of  his  personal  property  should  go  to  his 
eldest  son,  he  even  meant  to  charge  the  real 
estate,  before  the  son  was  to  enjoy  it,  with  lega- 
cies to  younger  children. 

The  deceased,  when  talking  of  intestacy,  seems 
to  have  had  but  little  objection  to  it;— he  says, 
'^  the  law  makes  the  best  will  for  a  man.'*  He  might 
not  mean  to  dte  intestate,  and  yet  have  no  very 
great  objection  to  it. 

Finally, — here  is  sudden  and  unexpected  death. — 
Now  in  some  of  the  earlier  cases  the  inception  of  a 
will  was  considered  a  very  important  circumstance, 
as  shewing  an  intention  to  revoke ; — at  one  period, 
before  the  law  of  this  Court  and  its  principles  .were 
correctly  settled,    an  unfinished    paper,  coupled 
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with  sudden  death,  would  have  been  established, 
even  though  a  considerable  interval  had  elapsed 
between  the  writing  of  the  paper  and  the  death  of 
the  testator.  I  doubt,  whether  at  the  period  to 
which  I  allude,  paper  C.  might  not  have  been 
established :  but  it  is  now  clearly  settled  that  in 
respect  to  an  unfinished  paper,  though  followed 
by  sudden  death,  the  interval  must  be  accounted 
for ;— and  it  must  be  shewn  that  the  testator  ad* 
hered  to  the  intention,  but  was  prevented  from 
finishing  it. — But  still  the  writing  such  a  paper, 
and  sudden  death,  are  extremely  strong  cir* 
cumstances,  in  addition  to  the  birth  of  subse- 
quent children,  to  establish  the  intention  to  re- 
voke. The  present  case,  therefore,  has  a  com* 
bination  of  circumstances,  whith  appear  to  me  to 
be  stronger  than  those  of  Wellav.  Wilson  ;^B,nd 
as  strong  as  can  well  be  imagined, — ^tending  to  shew 
that  it  was  the  intention  of  the  deceased  not  to 
adhere  to  the  old  will  which  he  had  made  under 
very  different  circumstances  twenty  years  before. 

The  Court  has  been  reminded,  and  not  impro- 
perly, that  it  cannot  make  or  alter  the  law ;  that 
it  cannot  make  or  revoke  wills  ;— and  undoubtedly 
it  cannot  :~it  is  bound  conscientiously  to  adminis- 
ter the  law  as  it  finds  it;— to  ascertain  its  true 
principles ;— and  to  be  governed  by  established 
rules.  It  is  for  ibis  reason  that  the  Court  has  en- 
deavoured,  as  fiir  as  was  in  its  power,  to  trace  this 
matter  up  to  its  true  principles , — and  to  ascertaiii 
the  rules  growing  out  of  those  principles ;— and  to 
be  governed  by  them.    The  first  principle  of  all 
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1^1 7«       wills  is  the  intention  of  the  testator.    Positive  lawj 
^erm.      *"d  the  decisions  of  Courts,  have  prescribed  certain 


ru'es  for  ascertaining  that  intention.     They  have 
OBN8T0V    p,.ggj»pjjj^j  tj^j  ^  ^m  ^f  jau^  gtjajj  „Qt  be  goodj 

JoiuisTOji*  unless  executed  in  the  presence  of  three  witnesses; 
-^hat  a  will  of  personalty  shall  not  be  %wA  (with 
certain  exceptions^  unless  it  be  in  writing,— So 
again^  the  law  has  eslablished  rules  for  ascertaining 
the  intention  of  revoking;  in  some  cases  it  requires 
fertaiii  acts  to  be  done  by  the  testator— It  hfui 
also^  from  certain  circumstances^  implied  an  inten-* 
tion  to  revoke.  The  change  of  circumstances  i«ay 
imply  a  change  of  intention;  but  (he  great  cir- 
cvmstfince  which  has  been  regarded  as  laying 
t|ie  fovndation  of  this  implied  change  of  intention 
js  the  subsequent  acquirement  of  new  mora}  duties* 
It  is  th^  duty  of  a  fiither  to  provide  for  his  children. 
The  law,  upon  that  duty  as  the  principal  circqm* 
ftance,  may  safely  found  the  intention  to  discharge 
it.  Tbe  Roman  h|w  acted  upon  Ihat  oircumstauce 
alone^  and  presumed  an  intention  not  to  excLud^ 
the  children.  The  law  of  England  bas  not  gone 
so  ^r.  It  has  adopted  it  as  a  leading  circumstance, 
IjNUt  not  as  alone  su$oient  to  shew  an  intention ,  tp 
revoke  ;-^marriage/  l^owever  strong  it  may  be  as  ft 
conpurroijit  circuQ^stfMice^  iy  not,  as  far  ^s  I  have 
been  able  to  trace  the  matter,  gbsfdutely  essentia} : 
r-it  was  not  the  doctrine  of  the  civil  law ; — it  was 
not  hekl  to  be  essential  by  any  thing  laid  down  bf 
earlier  wrilers.  It  is  w>i  considfr^d  ^  essientif^  in 
%\^  earliest  casM.  Apd  in  ^radwg  th<e  4Mrio4 
il(9wnwar4?,  I  l|»vf  been  u^)?  to  ftad  i4  ii¥ttled« 
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that  a  revocation  cannot  taKe  place  witbowt  Uie 
coQcurr^nce  of  subs^qaent  marriage.  On  the  con^ 
trary,  as  far  as  I  can  understand  the  case  of  WelU 
V.  ffilson,  there  is  one  case  at  leasts  in  which  a  will 
has  been  held  to  be  revoked  by  the  birth  of  children^ 
without  the  concurrence  of  subsequent  marriage^ 
bat  accoHipaaied  by  other  cireumttaaees^ 

The  Court  has  been  also  warned  ia  re9iieet  to  the 
danger  of  rendering  the  law  vague  and  uncertaia:-^ 
undoubtedly  it  is  the  duty  of  evei^y  Ouxt  to  be  cau- 
tious of  opening  a  door  to  uncertainty ;— but  Courts 
must  also  be  cautious  lert^  whilst  they  are  attempt- 
ing  to  establish  rules  to  guide  to  certainty^  they 
do  not  undermine  principles^  defeat  intention^  and 
thereby  lead  to  injustice.  Courts  have  not  gone 
that  length.  Even  where  marriage  and  issue  do 
concur,  they  have  not  held  such  a  concurrence  to 
be  a  positive  revocation ;  but  all  the  circumstances 
are  let  in  for  the  purpose  of  ascertaining  whether 
it  was^  or  was  not^  really  the  intention  of  the  testa- 
tor to  revoke^  The  dangeiF  of  mieertainy  appears 
to  roe  to  be  little^  if  at  all^  greater  in  that  case 
than  in  the  present 

Unquestionably  where  a  will  has  been  once  re- 
gularly made^  the  presumption  of  law  is  strong  in  its 
iavour ;  and^  as  Sir  Greorge  Hay  states^  '^  the  inten- 
tion to  revoke  muet  be  plain,  and  voithout  doubL*' 
But,  under  all  the  facts  of  this  case,  taking  the 
subsequent  birth  of  issue  as  the  essential  basis  of 
the  proof,  and  accompanied  as  it  is  by  the  other  con- 
current circumstances,  I  am  of  opinion,  that  the  in- 
tention of  the  testator  is  '^  plain,  and  without  doubt,'' 
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1817-       and,  therefore,  that  I  am  warranted  in  law  and 
T^.      justice  to   pronounce  against  this  will,  upon  the 
^•^^^^^^^     ground  that  it  has  been  revoked. 

Johnston 

JoEN9TON. 


Application  was  made  that  the  Court  would  di- 
rect the  expences  of  the  suit  to  be  paid  out  of  the 
ertate. 

Fer  Curiam.    Certainly. 


■  '  i» 
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Hilartf 
Term^ 

PouGET  V.  ToMKiNs,  falsely  calling  herself  Pouget. 


William  peter  pouget  was  bom  at  ^1^ 

Surat,  in  the  East  Indies,  on  the  5th  of  May,  1794.  "^Je?,'^',^* 
—In  the  month  of  May,  1810,  his  father,' who  at  J^''^'^^' 
that  time  resided  in  Blandford-street,  Portman-  p»«>«<«tton  of 
square^  was  informed  by  one  of  the  servants  in  his 
family  that  his  son  had  been  married^  in  the  pre- 
ceding January^  to  Lucretia  Tomkins^  his  grand- 
mother's maid.  Upon  investigation^  it  was  ascer- 
tained that  the  marriage  ceremony  had  taken  place 
in  the  church  of  St.  Andrew's,  Holborn,  after  a 
publication  of  banns,  under  the  names  of  William 
Pouget  and  Lucretia  Tomkins,  in  which  they  were 
both  described  as  residing  in  that  parish.— It  was 
in  evidence  also,  that  an  attempt  had  been  first 
made  to  have  the  banns  published  in  Highgate 
church :  but,  upon  the  names  being  delivered  to 
fhe  clerk,  he  asked  if  the  parties  resided  in  Highgate 
parish  ;  to  which  the  bearer  of  the  paper  on  which 
the  banns  were  written  (a  servant  girl  in  Mr. 
Pouget's  family)  replied,  "  that  she  believed  they 
did,  but  she  did  not  know  where."  This  answer  not 
satisfying  the  clerk,  no  further  steps  were  taken 
for  their  publication  in  that  parish. 
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TOMKINS. 


JUDGMENT. 

Sir  William  Scott. 

This  is  a  suit  brought  by  the  father  of  William 
Peter  Pouget  to  annul  a  marriage  contracted  l:)y  his 
son,  on  the  grounds  of  minority, — want  of  consent, 
— ^and  undue  publication  of  banns. 

William  Peter  Pouget  was  a  minor  at  the  time 
"of  the  marriage,  having  been  born  in  May  1794, — 
and  married  in  January  1810,  at  St.  Andrew's, 
Holborn ; — his  fiither's  residence,  and  consequently 
his,  be  being  resident  with  his  fiitherj,  was  in  the 
parish  of  Mary  bone ;— his  alleged  wife  wm  a 
servant  in  the  family  ;«^her  age  does  not  appear  ;**^ 
the  letters  exhibited  from  her  shew  her  to  bafe 
been  an  uneducated  person. 

The  minor's  narne  of  baptism  is  William  Peter; 
-^it  is  proved  that  the  name  of  William  was  merged 
in  ^hat  of  Peter^  which  was  the  only  appellation  in 
coipiiion  use. — Maria  Perkins  says  that  he  was 
scarcely  known  to  have  any  other  name,  except  by 
his  very  near  relations ; — ^she  is  supported  in  this  by 
other  witnesses; — his  letters  were  generally  rab- 
scribed  Pet^r,  and  rarely  William  Peter  Pouget ; 
— in  the  letters  of  the  party  against  whom  the  suit 
19  brought  sb^  styles  him  Peter,  and  it  appeiir§ 
that  she  always  in  mentioning  him,  termed  him 
Master  Peter ;  so  that  it  is  clear,  however  WilKam 
might  compose  a  part  of  his  baptismal  names  tb# 
other  bad  obliterated  it  in  common  use.  The^ 
name  of  Willigm  Pouget  would  not  describe  him 
to  most  persons  so  a^  \o  notify  him  to  be  the  per^ 
son  so  described. 
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toy  what  preliminary  mearares  the  marriage  wafl      jiSI^ 
brought  about  does  not  appear ;— nothing  ttan-       Term^ 


P0V»B« 


spires  before  an  itttempt  to  publish  the  banns  at 
Highgate^  which  miscarried.  One  of  the  witnesses 
carried  the  banns  to  the  clerk  at  Highgate^  who  Tsmmxn. 
asked  if  the  parties  resided  in  the  parish  ;.^er  an-* 
swcfr  implied  that  she  believed  they  did  not,  and  fai 
<k>nsequence  thereof  the  publication  was  dedined. 

It  appears  in  this  case,  that  the  bftnns  upon 
which  the  marriage  afterwards  took  place  at  St. 
Andrew's,  Holbom,  were  delivered  by  the  minor ; 
—a  circumstance  which  would  not  take  away  the 
fraud,  for  that  is  charged  to  have  been  csommitted 
not  on  the  boy  himself,— but  on  the  parental 
rights  of  the  father ;— -and  though  the  ease  might 
have  been  grosser  if  it  had  been  proved  that  the 
party  herself,  who  is  proceeded  against,  had  been 
active  in  giving  the  banns  for  publication,  yet  it 
makes  no  such  a  material  difference  that  they  were 
given  by  the  boy  bimsdf,  as  to  the  fraud  upon  the 
parent 

The  account  which  Mary  Hemming  gives  of  tht 
marriage  is,  that  the  parties  in  her  presence  were 
married  by  the  names  of  William  t'ouget  and 
Lucretia  T^mkiKte.  The  clergyman  dsked  the 
name  and  residence ; — be  answered  that  his  name 
Was  William  Pouget,  but  he  was  confused  in  bis 
answ^  as  to  his  residence.  The  brother  of  the 
Woman  answered  concerning  the  residence  ;^^he 
probably,  therefore.  Was  the  principal  mover  in 
the  business,  although  this  does  not  distinctly  ap- 
pear ;— but  it  is  clearly  established  that  the  banns 
wore  published  in  the  Mme  of  William  Pougi^t^ 
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omitling  the  Peter^ — ^tbat  the  fitther  vras  totally 
ignorant  of  the  marriage,— and  that  he  was  not 
informed  of  it  till  some  months  afterwards^  when 
he  was  both  surprised  and  grieved. 

The  act  recites  the  general  inconvenience  which 
had  arisen  from  clandestine  marriages,  and  pro- 
fesses to  prevent  it  in  future. — For  this  purpose  it 
directs  a  notice  in  writing  of  the  true  Christian  and 
simames^  and  residence  of  the  parties^  to  be  given 
in  writing  to  the  minister  seven  days  before^— 
otherwise  he  is  not  obliged  to  publish  them; — but 
he  is  not  forbidden  to  publish  them^  though  not  so 
delivered ; — and  I  suppose  that  this  regulation  re- 
specting the  time  of  giving  the  names  is  not  very 
generally  observed  in  practice. 

It  is  the  clear  intention  of  the  act  that  the 
true  names  should  be  published ;  it  was  not  neces- 
sary to  insert  this  in  the  act.  It  had  already  di- 
rected that  true  names  should  be  given  in  for 
publication ;  and  if  it  had  not,  still  if  the  true 
names  are  not  published,  it  is  no  publication  ; — no 
notice  is  given,  and  there  is  no  opportunity  afforded^ 
to  persons  interested  in  preventing  the  marriage^  of 
knowing  what  is  about  to  take  place; — ^no  one 
can  allege  any  impediments  to  a  marriage  between 
persons  not  known  by  the  description.  It  has 
been  held,  therefore,  from  the  case  of  Early  v. 
Stephens  (a)  downwards  that  a  publication  in  false 
names  is  no  publication ;— to  hold  otherwise  would 
be  contrary  to  common  reason^  and  to  the  whole 
intention  of  the  act« 


(a)  Emrlg  r.  Sitphem,  Consistory  Court  of  London^  1786. 
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There  being  then  a  yariittion  in  the^  name  here^ 
the  question  comes  whether  the  variation  is  suffi- 
cient to  nullify  the  marriage.    The  true  Christian 
name  is  William  Peter ; — in  strictness,  all  baptismal 
names  should  be  set  forth^ — ^for  in  strictness  all 
compose  but  one  Christian  name.— I  understand  it 
is  so  held  at  common  law  in  a  plea  of  abatement  on 
account  of  misnomer.    In  proclamation  of  banns^ 
therefore^  all  names  should  be  published ;— for  all 
make  but  one  name,  and  the  party  may  be  known 
by  one  to  some,  by  another  to  others; — at  the 
same  time  I  should  be  afraid  of  going  the  length 
of  saying  the  proclamation  would  be  vitiated  in  all 
cases  by  want  of  this  full  enumeration; — ^where 
there  is  no  fraud  intended  on  either  side, — the 
the  mere  omission  of  a  dormant  name  by  accident, 
or  negligence, — all  parties  interested  knowing  the 
fact,-^nd  the  identity  of  each  of  the  individuals,-^ 
and  all  circumstances  being  clear  of  all  purpose  of 
imposition,  I  think  it  would  be  an  unreasonable 
rigour  to  hold  a  marriage  void  for  such  an  omission 
alone. 

But  where  the  omission  is  known  to  both, — 
wbere  it  is  intended  by  both  as  a  fraud  on  a  third 
party, — it  is  not  to  be  deemed  a  mere  omission ;— ^ 
but  a  suppression  to  avoid  the  rights  of  another, 
and  to  defraud  them.  In  such  a  case  I  think  the 
Court  would  be  called  upon  to  enforce  the  strict 
letter  of  the  law^  and  by  so  doing  to  maintain  the 
spirit  of  it.  ~ 

It  has  been  argued,— that  it '  is  provided  in  the 
act  that,  after  the  marriage  has  taken  place,  the 
residence  shall  not  be  inquired  into  for  the  pur- 
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p6iit'of  anmilling^  the  mermf^e.—Thk,  however, 
shews  that  other  points  may  be  inquired  into  for  that 
pnrpose^*-*aml  amongst  such  points  ia  the  publics* 
tton  of  banns  On  which  the  nmrHage  has  taktil 
pkce. 

Thinking,  therefore,  that  the  Contt  is  called 

apon  to  act  on  these  principles,  I  haye  to  con*' 

sider  the  evidence,  in  order  to  ffee  whether  it  is  ft 

casual  omission,  and  not  intended  to  qiislead,  of  if 

it  is  a  fraudulent  suppression  in  order  to  eflR^ct  ft 

inftrriage  which  would  not  otherwise  take  place.-~ 

If  one  name  is  dormant,  and  that  is  omitted,  it 

Seems  that  ft  would  be  no  more  than  a  fair  pre<* 

sumption  that  it  was  accidental,-^fbr  where  could  be 

the  use  of  omitting  an  unknown  name  F-^But  herft 

the  name  is  omitted  by  which  he  was  usuftlly  known 

and  called  in  the  fkmily ; — even  by  this  person  in 

her  letters. — ^This  can  leave  little  doubt  but  tbat 

the  concealment  was  intentional,  and  for  the  pnr^ 

posft  of  deceiving  the  iiitber,  et  the  friends  of  the 

ikmily,  who  m^ht  convey  the  information  to  him  ; 

—and  this  appears  to  be  a  very  deciding  criterion 

between  the  accidental  case,  lind  the  fraudulent^ 

unless  other  circumstances  of  greater  weight  comi- 

Cervail  its  effect,  and  give  the  transaction^  as  thtff 

possibly  may  do,  a  different  character :  in  the  pre«> 

sent  case,  it  rather  appears  to  the  Court  tbat  other 

attHiding  circumstances  confirm  the  impression  of 

fraud  which  the  suppression  of  the  name  bad  al» 

ready  affixed  to  it. 

The  banns  were  actuaify  published,  and  the 
marriage  celebrated  in  St.  Andrew's,  HoIbArn,  the 
Teal  residence  of  the  fiither  being  in  Marybone.~ 


CONSISTORY  COURT  OF  LONDON. 


505 


An  objection  was  taken  on  the  admission  of  the 
libel  which  stated  these  facts^  that  it  was  against 
the  provisions  of  the  statute  to  inquire  into  the  re- 
sidence in  order  to  annul  the  marriage  on  that 
ground.  The  answer  given  that  the  pleading  of 
this  circumstance  was  not  used  to  invalidate  the 
marriage  directly^  but  only  as  a  support  to  the' 
charge  of  frauds  did  not  entirely  satisfy  the  Court ; 
— which^  however,  admitted  the  libel  with  some 
hesitation,  reserving  to  itself  the  power  of  further 
considering  the  admissibility  of  any  evidence  that 
might  be  adduced  upon  that  very  point.  But  it 
rather  appears  to  me,  that  another  circumstance, 
though  of  the  same  kind,  which  this  case  presents, 
is  in  a  less  degree  liable  to  the  objection.  I  mean 
the  fact  upon  which  this  marriage  was  not  obtained, 
the  attempt  to  procure  a  fraudulent  publication  of 
banns  at  Highgate,  which  proved  ineffectual : — for 
the  publication  was  refused,  because  the  parties 
could  not  vouch  for  their  residence  in  that  parish ; 
—-and  nothing  followed.  This,  I  think,  stands 
more  clear  of  the  objection  upon  which  the 
Court  still  retains  its  doubt,  whether  it  could,  con^ 
sistently  with  the  act  of  parliament,  admit  any 
averment  that  the  marriage  took  place  in  a  parish 
which  was  not  the  parish  of  the  parties,  though 
that  aveiment  was  introduced  only  as  a  proof  of 
fraud,— and  not  as  a  ground  of  nullity,— for  here  no 
such  marriage  followed  from  that  act ; — ^it  staiuls  as 
a  naked  attempt  of  fraud,  no  consequence  following 
from  thence  ,— and  being  such  an  attempt  of  fraud, 
so  qualified,  hardly  comes  within  the  prohibitory 
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laDgiiage  of  the  statute.  It  will  not  disturb  a  mar* 
riage  effected  by  its  means,  but  is  a  .substantive  at^ 
tempt  of  fraud  on  the  part  of  these  personSj~not 
immediately  and  directly  contributing  to  the  pre* 
sent  marriage ; — and  as  being  so, — is  more  free 
from  the  objection  to  which  it  would  be  liable  if  it 
were.  If  so,  here  is  a  direct  evidence  of  a  fraud 
auxiliary  to  the  imputation  of  fraud  employed  in 
the  immediate  transaction. 

The  probable  disparity  of  years  is  another  sub« 
sidiary  circumstance  ;-^the  boy  is  a  school  boy  of 
•xteen  years  of  age,  the  age  of  the  other  party 
does  not  appear  ;-^but  certainly  the  fair  preauaip-» 
tion  is,  that  it  exceeded  that  age. 

Upon  the  joint  effect  of  all  these  circumstancesj 
\  think  myself  justified  in  pronouncing  that  the 
publication  containing  this  omission  was  frauduleot 
and  fabe,  and  that  t|)e  marriage  had  thereon  is  null 
and  void. 
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A. 

ABANDONMENT, 

presumed,  30.  51 — 76.  320 

presamptloD  of,  repelled,  20 
ABUSES, 

of  the  ordinary,  in  the  administration  of  the  effects  of  Intestates,  cor- 
rected, ra.  124 
ACXJUIESCENCE 

of  a  mother  In  her  daoghter's  marriage,  presumed,  298 
ACTS, 

more  satisfactory  evidence  of  testamentary  intentions  than  declara- 

tions,  17.  404 
ACT,  ' 

on  petition,  180.  210. 

of  a  testator.  Court  mast  pat  a  rational  cotistmction  upon,  401. 
ADMINISTRATION, 

decreed  to  the  next  of  kin,  76 
grant  of,  questioned,  123 

selection  from  the  next  of  ktn  in  equal  degree  of  relationsliip,  rests 

with  the  ordinary,  124 
is  not  necessarily  granted  to  the  eldest  brother,  125 
adrantage  of  the  estate  to  be  consulted  in  the  grant  of,  125 
sole,  preferred  by  the  Court  to  a  joint  administration,  126,  127 
joint,  neTer  forced  by  the  Court,  126 

in  the  grant  of,  the  wishes  of  creditors  aay  be  entitled  t6  consider- 
ation, 127 
decreed  to  one  of  the  next  of  kin,  127 
by  statute  Toid,  if  not  grant<Hl  to  the  next  of  kin,  170 
a  creditor  in  the  possesi^ion  of,  has  the  same  right  to  oppose  an  asserted 

interest  as  a  next  of  kin,  158, 159, 160 
decreed  to  the  husband,  148 
called  in,  60.  187 
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ADMINtSTRATION, 

the  grant  of,  can  odI  j  conclude  the  interest  of  th^^se  who  are  ptrties  ta 

H,  165 
decree  for,  affirmed  by  the  Delegates,  167 

decreed  to  a  party,  on  the  assertion  only  that  she  was  next  of  kin,  168 
a  person  possessed  of,  not  bound  to  propound  his  iftterest,  169 
granted  to  a  creditor,  17$ 

not  granted  on  a  general  serrice  without  parttcnkr  notice,  when  the 

residence  of  the  parties  is  known,  175 
aiisi^etmodisTeYokedj  176 

must  be  brought  in  on  the  production  of  a  will,  177 
not  to  be  revoked  on  mere  suggestion,  178 
ADMINISTRATOR 

is  not  bonnd  to  propound  his  interest,  till  the  party  calling  the  right  in 

question,  has  proved  his,  155, 156. 158.  165,  1661 
has  a  judicial  authority  for  his  acts,  157 
a  favoured  person  in  the  eye  of  the  law,  150 

not  in  all  cases  to  be  put  on  a  proof  of  his  interest  pari  passu  with  the 

person  questioning  hb  right,  Ui% 
may  incur  costs  if  he  denies  an  interest,  164 
ADMINISTRATORS 

must  join  in  every  act,  136 
are  required  to  exhibit  inventories,  240 
ADMINISTRATRIX, 

ill  advised  to  propound  her  interest,  168 
ADMISSION 

of  an  interest  cannot  be  retracted,  314 
extra  articulate,  finds  its  way  into  a  cause  without  efiect,  14S 
ADULTERY,      .  ^ 

separation  by  reason  of*  308 
ADMONITION, 

a  clergyman  subject  to,  384 
AFFIDAVIT, 

to  lead  marriage  licence,  n  335 
AFFINITY, 

a  ground  for  annulling  a  marriage,  301  •  S55 
ALLEGATION, 

what  so  termed  in  the  Ecclesiastical  Court,  1 

propounding  a  testamentary  paper  in  the  form  of  A  deed  of  gil^  I 

codicil  written  in  pencil,  33 
four  papers  as  containing  together  A  will,  3fi 
an  imperfect  and  unexecuted  paper,  48 
a  will  made  by  interrogatories,  59 
pletding  comparison  of  hiuidwriting,  78 
nullity  of  marriage,  133 
irregular  entry  of  banns,  145 
the  invalidity  of  a  marriage  licetice,  304 
propounding  an  extract  from  a  letter  as  a  codicil,  31ft 
pleading  that  a  marriage  had  been  had  by  licence  under  a  false  Christian 

and  false  surname,  335 

propounding  the  depositions  of  a  witness  who  had  died  before  he  had 

been  repeated|  or  examined  on  the  interrogatories  of  the  adverse 

party,  380 
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ALLEGATION, 

pletding  the  copy  of  die  raster  of  a  Dbsenting  chapel,  S15 
pnoponnding  an  infonoal  will,  347 

the  will  of  a  married  womao,  353 
given  in  after  pablieation  in  a  cause,  307 
exceptiTe,  to  tiie  credit  of  witnesses,  19G 
ALIMONY, 

question  concerning,  184 

Bsnailj  allotted  from  the  return  of  the  citation,  iOO 
gt?en  in  some  cases  from  the  return  of  the  inhilntion,  310 
ANIMUS  TESTANDI 

must  originate  with  the  testator,  369 
APPEAL, 

from  the  PrerogatiTe  Court  of  Canterbury,  77.  133.  n  361.  409 
Peculiars'  Court  of  Canterbury,  306 
Consistory  Court  of  Exeter,  304.  33L 

London,  308 
Arches  Court  of  Canterbury,  334 
Consistory  Court  of  Gloucester,  333 

York,  348.  369 
Chester,  351 
Durham,  370 
St.  Kitt's,  to  a  committee  of  the  pri?^  council  en  plantation 

appeals,  487 
suspends  sentence,  308 
remitted,  437 
ARCHES, 

Dean  of,  Judge  of  the  Peculiars',  301 

alone,  of  all  Ecclesiastical  Judges,  can  pronounce  sentence 

of  deprirationi  376 
AiSSIGNATIONS 

of  court,  167,  I6i 
ARTICLES, 

ediibited  against  the  incumbent  of  Rotherham  for  immorality,  360 
against  the  incumbent  of  Heathfield  for  irregularities  in  reading 

the  Scriptures^  383 
admitted  to  proof|  386 
ATTESTATION  CLAUSE 

of  a  will  cut  through,  434 
AVERMENT, 

what,  according  to  practice  of  Ecclesiastical  Courts,  stif&cient'for  the 

purpose  of  pleading  immemorial  occupation^  337 
evidence  falls  short  ot^  403 


B. 

BANNS, 

of  an  illegitimate  child  published  in  the  name  of  the  mother,  held  to  be 

duly  published^  n  137 
undue  pubUtetion  of,  pleaded^  133 
object  of,  to  awaken  the  vigilance  of  parents  and  guardians,  n  ISi^ 
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BANNS, 

publicatioo  0f,  must  b6  mider  tke  name  by  wbkli  the  ^rties  are 

knowo,  146 
under  a  wroit^  name,  908 
the  ancient  mode  of  solemnizing  marriages,  250 
should  be  published  under  true  names,  f  30 
a  fraudulent  publication  of,  will  annul  a  marria«[e,  409 
in  the  proclamation  of,  all  names  should  be  published,  504 
publication  of,  refused  on  account  of  the  non- residence  of  the  parties  in 

the  parish)  499.601 
to  be  published  under  the  true  names*  502 
BEQUESTS 

introduced  into  a  will  subsequent  to  the  death  of  a  testator,  cannot 

be  established,  36S 

written  by  the  party  benefitted,  a  nullities  under  the  Roman  law,  103 
BIAS,  ^        »~  •  y  y 

to  a  certain  extent,  to  be  presumed  in  persons  interested,  107 
BIGAMY, 

a  case  on  an  indictment  for,  314 

in  cases  of,  proof  of  marriage  sirictissimi  juris,  314 

BiXjIi, 

in  Chancery  directed  by  Lord  Chancellor  Nottingham,  to  be  brought 

in  fa? our  of  a  posthumous  child,  478 
BIRTH 

of  children  and  marriage,  presumptive  rerocation  of  a  will,  339.  452. 

478.481 
children,  combined  with  other  circumstances,  will  revoke  the  will  of 

a  married  man,  447 
issue  must  be  the  basis  of  the  circumstances  which  operate  to  revoke 

the  will  of  a  married  man,  407 
a  child  by  the  Roman  law,  revoked  a  will.  450 
BOND  ' 

devised  to  a  married  woman  for  her  sole  and  separate  use«  359 
BRAWLING, 

suit  for,  283 

prohibited  by  the  general  Ecclesiastical  law,  283 

Stat,  of  Edward  VL,  283 
BURTHEN 

of  proof  shifted,  88.  100 

c. 

CANONS 

require  an  inventory  before  probate,  240 
CANCELLATION, 

what,  400.  406.  416.  418.  420.  443 

four  modes  of,  pointed  out  by  the  Statute  of  Frauds.  423 
CAPACITY,  ' 

legal,  what,  105 

sopported  by  exhibits,  113,  114 

may  be  knpeached  in  part,  191 

where  doubtful^  proof  of  iustructions^  or  of  reading  over  tke  wil^  re- 

quired,  193 
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CAPACITY 

doubtful  at  the'time  of  execntioii,  199 

fluctuatiuff,  117.  193 
CAVEAT 

eotored  against  a  will,  in*  179.  347 

an  administrationi  167 

warned,  167.  212.  233 
CHIWNG, 

whlt^  385 
CHRISTIAN  NAME, 

the  essential  name,  339 

can  only  be  chanced  at  tonfirmation)  133. 330 
CHURCH, 

brawling  in,  prohibited,  383 

attempted  to  be  made  a  place  of  dispute,  385 
CHURCHWARDENS, 

the  officers  of  the  ordinary,  333 

subject  to  the  controul  of  the  ordinary,  333 

not  bound  to  follow  the  directions  of  the  Testry  in  the  distribution  of 

seats  in  the  church,  3M 

the  proper  persons  to  distribute  seats  among  the  parishioDers,  333 

bound  to  repair  with  the  consent  of  the  vestry,  334 
CICERO, 

his  instance  of  the  presumptive  revocation  of  a  will,  470 

cited,  fi470.  fi476 
CIVIL  LAW, 

the  language  of,  as  to  cumulative  legacies,  n  44 

imposed  the  burthen  of  proof  on  the  plaintiff,  n  44 

the  authority  of,  in  the  Ecclesiastical  Courts,  436. 434 

the  basis  of  the  law  in  the  Ecclesiastical  Conrts,  434 
CIVIL  SUIT 

may  be  brought  to  aninil  an  incestuous  marriage,  355 
CIRCUMSTANCES, 

taken  together,  do  not  amount  to  the  republication  of  a  will,  336 
CITATION, 

issued,  187.  173, 174. 339.  344.  350. 

general^  served  on  the  Ro3ral  Exchange,  175 

taken  out  by  executors,  176 
CLARKE'S  PRAXIS, 

cited,  309.  380 
CLAUSE 

of  a  will  omitted  By  mistake,  not  pronounced  for,  130 

omitted,  may  be  pronounced  for,  where  the  omission  is  owing 

to  the  mistake  of  a  third  party,  130 
where  omitted  by  the  deceased,  it  is  not  to  be  supplied  by 

parole  evidence  alone,  131 

introduced  into  a  will  after  the  death  of  the  testator,  365.  369 

in  a  will  struck  out  by  the  Judge  of  the  Prerogative  Court,  374 
CLIENT, 

how  far  privileged  to  prevent  his  attorney  from  answering  to  facts  con« 

fidentially  communicated  to  him^  366 
2 


414  INDEX. 

CLERGYMAN, 

suspended  for  three  years  for  immoral  coDdact,  309 

Don-residencc,  275 
ab  officio  et  benefido^  97 B 
not  at  liberty  to  vary  the  senrice  from  the  prescribed  form,  Mi 
CODICIL, 

propounded,  217 

in  pencil,  tt 

designating  by  initials  the  names  of  the  legatees,  f  7 
CODE, 

cited,  A  29 
COKE  LITTLETON, 

cited,  230 
COHABITATION, 

prored,  366 
COMMISSARY 

for  Surrey,  question  as  to  his  jurisdiction,  204 

holds  part  of  the  bishop  of  Winchester's  jorisdiction,  205 
jurisdiction  confined  to  the  county  of  Surrey,  206 
COMMISSION 

of  Lords  Spiritual  and  Temporal,  refused,  427 
COMPARISON 

of  handwriting  pleaded,  78 
CONSENT 

of  the  father  to  a  marriage  presumed,  222 

Courts  will  go  a  great  length  in  presuming, 

222.  308 
disprored,  222 

presumed,  till  the  contrary  is  shewn,       296 
to    the    Tery    fact     of    marriage,     not     necessary, 

296.307 
general,  sufficient,  297 
implied,  may  be  retracted,  300 
implied,  287.  306 

may  be  proved  by  indirect  e?Menoe,  907 
of  the  legitimate  father  required,  310 

a  guardian  lawfully  appointed,  required,  310 
not  necessary  to  be  proved  by  a  party  present  at  the  mAiriage,  312 
presumptive  evidence  against,  312 

in  cases  of  bigamy,  not  to  be  presumed  till  the  contrary  Is  shewn,  313 
to  addresses,  not  consent  to  marriage,  308 
whether  to  be  inferred  from  the  conduct  of  the  father,  309 
CONTEMPT, 

a  party  :>ut  into,  by  a  public  citation  only,  176 
CONTINUANCE 

of  intention  necessary  to  be  proved  before  probate  can  be  obtained  of 
an  unfinished  and  unexecuted  testamentary  paper,  20.  350 
brought  down  to  the  very  day  when  the  act  of  God  In- 
tervened, 21 
CONTRADICTOR 

to  a  Will,  must  be  a  person  having  an  interest,  144 
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COPIES 

of  the  register  of  a  Dissenting  chapel  cannot  bepleadedas  etidtec^  315 
documents  in  official  custody  pleadable  as  evidence,  315 
C50STS 

giten,  238.  243.  379.  286.  331 
prayed,  321 
refused,  201.  339 

giren  only  against  one  party  When  a  third  party  had  interrened,  n  351 
not  giren  against  a  creditor  who  had  contested  suit  against  the  next  of 

kin,  17a 
usually  given  against  executors  who  wiihhold  inTentories,  241 
clergyman  subject  to,  284 
COURT 

may  req  uire  an  inventory  ex  officio*  240 
COURTSHIP 

allowed  and  encouraged,  300 
admitted,  304 
CREDITOR, 

in  possession  of  an  administration,  has  the  same  right  to  oppose  an  as*! 

sorted  interest  as  a  next  of  kin,  158,  159.  ft  1(K) 
in  possession  of  an-  administration  is  not  bonnd-to  bring  it  in  till  an 

admissible  allegation  is  given  in,  160 
in  possession  of  an  administration  is  entitled  to  contest  suit  against  a 

person  asserting  himself  to  be  next  of  kin,  173 
in  possession  of  an  administration  is  entitled  to  be  admitted  a  contra- 
dictor to  a  will,  174 
can  call  on  all  persons  interested  to  administer,  177 
has  a  right  to  maintain  an  administration  against  an  executor,  or  a  next 

of  kin,  178 
obtaining  an  administration  may,  before  it  passes  seal,  contest  a  nuncupa* 

tjve  will,  178 
at  liberty  to  shew  cause  why  an  administration  should  not  be  re- 
voked, 178 
CREDITORS, 

the  wishes  of,  may  have  weight  in  the  grant  of  an  administration,  127 
CREDULITY, 

blind,  not  provided  against  by  law,  137 
CUJACIUS,  cited,  444 

D. 

DATE 

of  a  will  important,  36 
DEATH, 

sudden,  accounts  for  the  nou'^xecution  of  a  testamentary  paper,  351 
DECLARATIONS 

liable  to  be  misapprehended  and  incorrectly  represented^  17. 367 

may  be  loosely  made,  17         . 

little  to  be  relied  upon,  131.  196. 401 

to  be  scrutinised,  404 

the  lowest  species  of  evidence,  460 
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DECLARATIONS, 

admissible  to  explain  intention,  47^  338 

admitted  in  the  Ecdetlattical  Courts  in  concurrence  witli  other  evU 

dence,  469 
held  by  Lord  Mansfield  to  be  admissible  in  Courts  of  Common  Law  to 

rebut  presumptions,  469 
in  support  of  a  will,  193 
cannot  of  themselTCS  establish  legacies,  198 
snpply  the  place  of  instrnctioos,  198 
DEED 

of  gift  propounded  as  a  will,  1 
irrevocable,  4 

admitted  to  probate,  12.318 
DEED 

indented  established  as  a  will,  5 
DELEGATES, 

High  Court  of,  sentence  of  irrcTersible,  169 

confened  by  commission  under  the  Great  Seal,  431 
whether  bound  by  therules  of  the  Court  of  King^s  E^nch, 

340.431 
a  court  of  dernier  ressort  to  the  EcclesiasticalCourts,  433 
cases  erroneoDsly  stated  to  have  been  decided  by,  n  497 
DELUSION, 

of  the  mind,  what,  119 
DEPOSITIONS 

of  a  witness,  281 

who  had  died  before  he  had  been  repeated,  or  examined 

on  interrogatories,  admitted,  381 
in  Chancery  considered  as  complete  when  it  has  been  read  oyer  and 

signed,  281 
not  read  over  to  a  witness  who  had  died  before  his  examination  was 

completed,  liable  to  deductibns,  281 
DERANGEMENT 

clearly  proved,  119,  120 
DICTA 

of  judges  frequently  taken  down  incorrectly,  420 
DIGEST, 

cited,  n  4.  fl  6.  n  7.  ft  44, 45.  157.  n  193.  411.  n  435 
DISCREDIT, 

some  degree  of,  thrown  upon  witness,  108 
DISCRETION 

of  the  Court  not  to  be  capriciously  exercised,  125 
DISSENT, 

proof  of,  to  marriage,  when  required,  297,  298,  290 
almost  required,  307 
DISSIMIUTUDE 

of  handwriting  may  be  satisfactorily  proTed,  81 
DISORDER 

of  the  mind,  how  treated,  99 
DISPOSITION, 

rational  of  property,  not  to  be  considered  as  a  mere  form,  104 
DONATIO  mortis  causd^  4.  n  6 
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DRAFT 

of  a  will  propoanded,  358 

superseded  hj  a  will  subseqacntly  executed,  400 
not  entitled  to  proof  together  with  the  will  which  has  been 

made  from  it,  ISO 
DUTY 

of  every  Court  not  to  open  a  door  to  uncertainty,  497 

E. 

ECCLESIASTICAL 

Courts,  whether  in  any  degree  bound  by  the  decisions  of  the  Courts  of 

KiDg's  Bench,  412.  422 
exercise  an  independent  jurisdiction  in  all  cases  over  wills  of 

personal  property,  431 
not  tied  down  to  such  strictness  in  their  forms  of  pleading,  as 

the  common  law  courts  are,  320.  322.  327 
ENTRY, 

erroneous,  in  the  register,  will  not  Yitiate  a  marriage,  145 
ENUMERATION 

of  the  next  of  kin  at  the  end  of  erery  article  of  an  allegation,  on* 

necessary,  49 
EXECUTION 

of  a  will  prevented  by  the  act  of  God,  21.  405 
supersedes  instructions,  47 
a  draft,  400 
EXECUTOR 

in  Swinburne's  •time,  essential  to  a  testament,  6 
the  foundation  of  a  testament,  n  6 
analogous  to  the  heir  of  the  cItiI  law,  n  0 
whether  the  wife  of,  can  be  examined  as  a  witness,  33 
appointment  of,  designates  the  testament,  46 
in  possession  of  probate,  has  a  right  to  oppose  a  later  will,  160 
of  a  first  will,  cannot  call  upon  the  executor  of  a  later  will  to  prote 

it,  till  he  has  established  his  own  interest,  161 
part  of  a  will  written  by,  191 

for  whom  an  appearance  had  been  given,  dismissed,  212 
may  be  dismissed  when  he  has  not  intermeddled  with  the  effects,  nor 
proceeded  so  far  in  a  cause  as  to  render  himself  liable  to  costs,  213 
the  admission  of,  does  not  bind  the  next  of  kin,  214 
bound  to  exhibit  an  inyentory  and  account,  at  the  suit  of  a  party  in* 

terested,  239.  244 
bound  by  his  oath  to  render  an  account  when  by  law  required,  211 

to  exhibit  an  inventory  when  required  by  law,  244.  247 
not  on  the  same  footing  as  the  next  of  kin,  252 
EXKCUTORS 

to  exhibit  inventories,  240 
EXCOMMUNICATION, 

sentence  of,  against  a  party  for  not  taking  out  an  administration,  248 
EXHIBITS, 

proof  by,  356 
EVIDENCE 

once  introduced  into  a  cause,  becomes  the  evidence  of  all  parties,  173 
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EVIDENCE, 

strong  presamptiTe,  againit  consent,  31% 
EXPENSES 

of  the  snit  decreed  to  be  paid  oat  of  the  estate^  408 


P. 

FACCIOLATI, 

cited,  444 
FACTS 

to  be  relied  vpoiiy  102 
FACULTY 

for  the  erection  of  a  gallery,  and  the  appropriation  of  seatSy  9M 

cannot  appropriate  seats  to  messoftiges,  287    ' 

a  right  paramount  to  the  ordinary,  324 

presumed  from  prescription,  324 
FINDING 

a  will,  the  place  of,  may  be  material,  40S 
FEMME  COVERTE 

may  make  her  will  under  a  power  authorising  her  to  dispose  of  her  pro^ 

perty,  3M 

FORM 

of  an  instrument  not  an  objection  to  its  testamentary  Talidity,  218 

FRAUD, 

imputed,  136 

not  to  be  presumed,  194.  196 
FRAUDULENT 

suppression  of  a  name  in  the  publication  of  banns,  504 
FUNERAL, 

proved  by  the  entry  in  the  register,  356 


^ 


G. 

GALLERY, 

erected  in  a  church  by  a  faculty,  233 

plan  of,  not  necessary  to  be  annexed  to  the  process,  236 
GODOLFHIN,  cited,  6 


H. 

HAND-WRITING, 

referred  to  the  registrars  of  the  Ecclesiastical  Courts,  79 

OTidence  respecting,  of  little  weight,  80 

not  to  haTO  weight  where  courts  can  have  better  proof,  80 

comparison  of,  always  admitted  in  the  Ecclesiastical  Courts,  80,  81 

no  case  in  which  it  has  ever  been  rejected,  82 

evidence  of  opinion  only,  83 

may  be  adminicular  to  other  evidence,  83 

not  denied,  94 
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HEADS  OP  A  WILL,  350 

inference  from,  that  more  was  intended  to  be  done,  35S 
HOUSE, 

possession  of,  necessary  to  found  a  prescriptiye  right  to  a  peW|  3W 

pew  appurtenant  to,  3^1 

general  reputation  tiiat  a  pew  belonged  to,  $%% 
HUSBAND, 

under  age,  313 


I. 

IDENTITY 

of  the  wife  established,  9M 
ILLEGITIMATE  CHILD 

has  no  name,  except  by  baptism,  183 

can  only  be  entitled  to  the  mother's  name,  134 
ILLEGITIMATE  CHILDREN 

as  often  go  by  the  name  of  the  mother  as  by  that  of  the  putatiTe  father, 

146 
IMPLIED 

revocations  of  wilk*  4(l6--468 
IMPORTUNrrY, 

to  be  guarded  against  by  the  Court,  6Si 
INCAPACITY, 

strongly  deposed  to,  101 
INCEPTION  OF  A  WILL, 

held  in  some  of  the  early  cases  to  be  ao  important  indication  of  an  in* 

tention  to  retoke,  404 
INCEPTIONS  OF  WILLS^ 

coupled  with  length  of  time  and  change  of  circumstances,  will  not  re- 
voke a  rttular  will,  449 
INCEPTION  OF  A  N  W  WILL 

will  not  revoke  an  executed  will,  482 
INCUMBENT 

has  BO  authority  ta  appropriate  seats  to  his  parishioners,  333 
INCUMBENCY 

of  a  rector,  sufficiently  proved  by  his  admission  of  the  fact,  270 
INFORMAL  WILL 

established,  345 
INHIBITION 

prayed,  211 
INITIALS, 

legatees  in  a  codicil  described  by,  37 
INSTITUTES  OF  JUSTINIAN 

cited,  n  6.  n  8.  00.  n  410.  n  436 
INSTRUCTIONS 

will  operate  as  a  will,  if  the  person  giving  them  dies  before  a  will  can 

be  executed  for  them,  60*  365 

unfinished,  not  entitled  to  probate,  60 


518  INDEX. 

INSTRUCTIONS, 

mtiy  operate  as  a  will)  if  redoced  into  writiog  duriog  the  tesUtor^s  life, 
tliough  not  written  down  in  his  presenee,  nor  read  oyer  by  him^  S70 

none  given,  100 

absence  of,  fatal,  196—109 

given,  S59 

incomplete,  may  be  established, under  circumstances,  72 
INSANITY, 

will  impeached  on  the  ground  of,  85 — 90 

once  proved,  does  not  preclude  a  person  from  ever  making  a  will,  90 

completely  proved,  119.  ^0 
INTENTION 

of  the  testator  the  safest  guide  for  the  Court,  400*  435 

and  not  the  form  of  the  instrument,  to  be  attended  to^ 

IS 

dangerous  to  admit  parole  evidence  of,  against  an  act,  153 

the  governing  principle  in  testamentary  cases,  490.  406 

adherence  to,  must  be  clearly  made  out,  495 

rules  for  ascertaining,  prescribed  by  positive  law  and  the  dedatans  of 

Courts,  406 

to  revoke  a  will,  implied,  from  change  of  cirenmstanees,  406 
'    to  revoke,  must  be  plain,  407 

change  of,  must  be  most  distinctly  ascertained,  372 

cannot  be  conjectured,  405 
INTEREST, 

in  cases  of,  the  parties  must  proceed  paripasm^  156. 170.  tl4« 

if  a  nearer  tiegree  of,  is  Obtablished,  the  more  remote  one  becomea  estio* 

goithed,  163 

denied,  167 

once  admitted,  cannot  be  retracted,  218.  215 

denied  and  propounded,  214 

probable  or  contingent,  will  justify  a  party  in  calling  for  an  inventory, 

241 
INTERMISSIONS 

from  insanity,  when  to  be  presumed,  101 
INTERVAL,  LUCID, 

established,  84.  00.  00.  105.  110.  120 

to  be  estmblished  only  upon  incontrovertible  evidence,  87 

acts  done  during,  valid,  88 

to  be  inferred  from  rational  conversation,  116 
INTERVENTION 

.  of  a  third  party  in  a  suit  pending  in  the  High  Court  of  Delegatee, 

ft  351 

INTESTATES, 

effects,  formerly  at  the  absolute  disposal  of  the  ordinary,  n  124 

estates,  liable  to  the  payment  of  their  just  debts,  n  124 
INTESTACY 

prayed,  358 

esteblished,  342. 405.  446.  412,  413,  414 
INSTRUMENT, 

the  party  setting  up,  must  prove  it  to  be  the  act  of  a  free  and  capable 

testator,  267 
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INVENTORY, 

required  bj  the  canons  before  probate,  240 

statute  of  Henry  VIII.,  240.  245 
to  be  exhibited  by  the  execator  when  he  is  by  law  required,  240. 

244.246 
may  be  called  for  by  the  Court,  ex  officio^  240 

a  person  haTtng  a  probable  or  conVingent  interest, 

241 
any  kind  of  interest,  245 
IRREGULARITIES 

of  a  clergyman,  in  reading  the  Holy  ScriptnreS|  282 
IbSUE 

of  an  incestuous  marriage,  illegitimate,  357 


J. 

JEST, 

whether  the  execution  of  a  will  could  be  considered  as,  153 


LAW 

protects  the  sanctity  of  public  worship,  283 
policy  of,  that  few  exclustTe  rights  should  exbt,  324 
presumes  eyery  one  to  haTO  a  true  name,  140 
presumption  of,  in  fayour  of  marriage.  204 
LEGACIES, 

accumulatiye,  SO.  37.  n  44,  45.  47 
LETTER,  ' 

»P  extract  from,  propounded  aaa  wilL  21^ 

LETTERS 

of  request,  250 
LETTERS 

held  to  be  testamentary,  218 

of  administration  called  in,  00 
UBEL, 

notproTcd,  304 

In  a  new  cause,  310 
UCENCE 

for  marriage,  obtained  by  wilful  peijunr,  295.  299 

question,  whether  one  granted  by  the  Kshop  of  Winchester's  Commis* 
sary  for  Surrey,  would  be  Talid  within  the  diocese  of  Winchester, 
but  without  the  jurisdiction  of  the  Commissary  for  Surrey,  204 

questbn,  whether  It  deriyes  its  itithority  from  the  bishop  or  his  com- 
UMITED  rDiMxj,  207 

probate  granted,  354 
LINING 

a  pew  not  considered  as  repairing  it,  332 


520  INDEX. 

LUCID 

intenral,  doctrine  of  law  of  England  respecting,  derired  from  the  ciyit 

law,  99 
the  best  proof  of,  arises  from  the  act  itself,  100 
no  rule  to  fix  the  precise  length  of,  101 
established,  110. 1^0 

M. 

MAGNA  CHARTA 

provided  against  the  abuses  of   the   ordinary  in  the  administratioir 

of  the  effects  of  intestates,  124 
of  Henry  III.  omitted  this  prorision,  124 
MANDATE 

of  induction,  what  the  effect  of,  272.  276 

usually  returned  without  a  certificate  of  execution,  276 
MANUSCRIPT 

note  of  Sir  Edward  Simpson's,cited,  ftl60 
notes  of  Sir  George  Lee,  dted,  166.  413.  430 

taken  in  court  of  a  judgment  giTen  by  Sir  William  Wynne, 

cited,  n  438 
of  Dr.  Andrew's,  cited,  161.  480 
MARRIAGE, 

Roman  Catholic,  n  135 

validity  of,  not  affected  by  misrepresentations  of  family  connections  or 

fortune,  iil37 
the  validity  of,  may  be  put  in  issue  in  a  testamentary  suit,  145 
entry  of,  might  be  erroneously  made  by  the  minister,  145 
annulled  by  reason  of  affinity,  201.  355 

under  licence,  annulled  on  account  of  the  minority  of  the  party  who 

had  obtained  the  licence,  222 
annulled  by  reason  of  minority,  and  false  publication  of  banns,  499 

the   want    of    consent   of   th^ 

father,  221. 223 
of  a  minor  by  licence  established,  287 

unlawful  on  account  of  banns  published  uuder  a  wrong  name  n  298 

proved  by  entry  in  the  registry  without  the  evidence  of  any  witness 

present  at  the  ceremony,  356 
under  a  licence,  in  which  the  woman  was  described  by  a  false  Christian 

and  false  surname,  held  to  be  valid,  224 
a  contract,  229 

an  institution  as  much  for  tlie  sake  of  the  public  as  for  that  of  in- 
dividuals, 222,  229 
must  be  had  by  banns  or  licence,  230 
by  banns  under  false  names,  null  and  void,  230 
void,  296.  357  ^ 

if  licence  not  granted  by  competent  authority,  205 
banns  not  duly  published,  146 
ab  witUo  gives  the  husband  no  right  over  the  property  of  the 

wife,  209 
voidable,  202. 
of  minors  must  be  had  with  the  consent  of  the  father,  310 
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MARRIAGE, 

in  cases  of  bigamy  mast  be  most  strictly  proted, 

aad  the  birth  of  a  child,  a  presumpttTe  rerocation  of  a  vlll,  433 

widower*8 
will,  339.  440 

presumption  not  altered  by  the  death  of  the  child,  340.  342. 

and  the  birth  of  a  child,  presumption  arising  from,  rebutted,  343 

children  an  implied  revocation  of  a  will,  467 

without  the  birth  of  children,  not  an  implied  revocation  of  a  will,  467 

whether  necessary  to  concur  with  the  birth  of  children  in  the  revocation 

of  a  will,  467 

and  the  birth  of  issue,  revoke  a  will,  478.  479.  481 

not  an  essential   circumstance  m  the    revocation  of  the  will  of  a 

widower,  496 
MARRIAGE  ACT 

implies  that  parties  are  to  be  married  by  their  true  names,  230.  502 

it  requires  the  true  names  in  the  publication  of  banns,  n  140.  503 

the  object  of,  to  prevent  clandestine  marriages,  310 

the  object  of,  to  prevent  minors  frofu  being  entrapped  ioto  marriages 

without  the  consent  of  their  parents  and  guardians,  299 

cited,  294 
MARRIAGE  SETTLEMENTS 

may  be  testamentary,  and  as  such  entitled  to  probate,  218 
MARRIED  WOMAN 

has  no  right  to  make  a  will,  143 

may  make  a  will  of  property  left  during  coverture  for  her  separate 

nee.  254.  352 
MATERIAL, 

a  man  may  write  his  will  witii  any,  34 

in  which  a  will  is  written,  may  be  important,  35 
MEMORY, 

strong  instance  of,  117 
MINISTER, 

the  conduct  of,  illegal,  285 
MINOR, 

the  fraudulent  marriage  of,  anmilled,  490 
MOTHER, 

natural,  when  she  can  give  her  consent  to  her  child's  marriagei  «  31 1 
MUTILATION 

of  a  will,  held  to  amount  to  a  cancellation^  375.  406 

N. 

NAME 

acquired  at  baptism  can  only  be  changed  at  confirmation,  133 
Christian,  no  distinction,  n  139 

the  essential  name,  229 
true,  must  be  used  in  the  publication  of  banns,  140 
an  individual  may  not  have,  n  140 

the  pubiicatiou  of,  might  defeat  the  object  of  the  marriage  act, 

147 
Vot.  L  2  M 
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NAME, 

acquired  by  repntatioD,  may  be  superseded)  147 

of  reputatioD,  whea  a  safficient  publicattoo  of  banns,  147 
NAMES 

of  parties  about  to  be  married,  should  be  given  in  to  the  clergyman  se- 
ven days  before  the  publication  of  banns,  502 

all  baptismal,  in  strictness,  compose  but  one  name,  503 
NULLITY  OF  MARRIAGE, 

on  account  of  banns  published  under  a  false  name^  133 

on  account  of  minority,  222 

pn.accoiint  of  affinity,  201 

o. 

OCCUPANCY 

alone,  does  not  gtre  a  right  to  a  pew,  325.  328 
OFFICE, 

suit  of,  269 
OMISSION 

of  a  baptismal  name,  how  far  material  in  the  publication  of  banns,  i 

503 

presumed  to  be  intentional,  130  i 

ONUS  PROBANDI 

lies  in  the  party  setting  up  an  unfinished  testamentary  paper,  73  | 

ORDINARY  ' 

has  the  right  of  granting  administration  to  the  next  of  kin,  124 

formerly  had  absolute  power  over  the  property  of  intestates,  n  124 

disposes  of  seats  in  a  church,  323 

gives  preference  to  a  person  in  possession  of  a  seat  to  a  mere  stranger* 

324 

parts  with  its  right  to  a  seat  in  a  church  by  a  faculty,  324 

cannot  grant  a  pew  appurtenant  to  lands,  325 
OUGHTOlf, 

cited,  280 


PAPER, 

question,  whether  deliberative  or  complete,  405 
PAUPER, 

dbpaupered,  179.  n  184.  187 

to  sae  as,  a  great  privilege  in  law,  183 

the  privilege  of  real  poverty,  186 
mere  oath  of,  not  sufficient  to  establish  a  right  to  sue  inform&pauperUy 

fil84 
a  person  who  has  a  competence,  not  entitled  to  be  so  considered, 

n  185 
liable  to  be  dispaupered,  though  he  be  in  debt,  if  he  have  a  current  in- 
come, 185 
PRACTICE, 

an  important  point  of,  165 


INDEX.  «23 

PRACTICE, 

prayer  not  id  conformity  with,   172 
PAROLE 

eTidence,  how  far  admissible  to  prorea  will,  AVi 
declarations  admitted  in  the  Ecclesiastic^i  Courts,  to  rebut  presump- 
tions, 469 
held  by  Lord  Mansfield  to  be  admissible  in  courts  of  corn- 
mon  law  to  rebut  any  sort  of  presumption,  469 
PECULIARS, 

exempt  from  the  jurisdiction  of  the  ordinary,  h  201 
of  the  archbishops,  their  origin,  n  201 
PEW, 

question  concerning  a  right  to,  316 

a  right  to,  over-rules  the  general  convenience  of  the  parish,  323 
a  possessory  title  to,  sufficient  to  maintain  an  action  against  a  disturber, 

316 
right  to,  set  up,  323 
title  to,  primdfacie^  sufficient,  320 
may  be  appurtenant  to  a  messuage,  325 
cannot  be  appurtenant  to  lands,  325 

a  right  to,  established  by  possession,  connected  with  repairs,  325 
prescriptive  right  iOy  cannot  be  founded  from  lands,  320 

allowed  by  the  churchwardens,  322 
vestry  has  no  right  to  dispose  of,  322 

if  repaired  by  the  parish,  must  be  considered  as  belonging  to  the  parish, 

329 
tenant  of  lands  has  no  right  to,  331 
not  proved  to  be  annexed  to  a  mansion,  322 
PEWS 

belong  to'  the  parishioners  at  large,  323 
not  annexed  to  houses  by  mere  occupancy,  237.  328 
PENCIL, 

a  will  written  in,  may  be  as  valid  as  if  written  in  ink,  28, 29,  35 
PERJURY 

not  to  be  presumed  without  necessity,  312 
PLEA, 

must  substantially  set  forth  the  facts  intended  to  be  relied  upon,  322 
PLEADING, 

defect  in,  not  necessarily  objected  to  till  the  final  hearing  of  the  cause, 

320 
POSSESSORY  RIGHT 

to  a  pew,  not  good  against  the  churchwardens  and  ordioary,  324 
sufficient  against  a  mere  disturber,  324 
PRESENTMENT 

made  to  the  Chancellor  of  Gloucester,  232 
POINT 

of  law  saved,  313 
PRESUMPTION 

of  abandonment,  repelled,  20 

not  repelled,  220 
law,  confirmed,  304.  402 

3  MS 
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PRESUMPTION 

of  law  in  favour  of  marriage,  294.  314 

that  the  act  of  a  Court  is  right,  162. 
fact,  arising  from  the  acquiescence  of  parties,  102 
a  legal  title,  derived  from  possession,  158 
either  of  the  revival  or  revocation  of  a  will,  may  be  repelled  by  cir- 
cumstances, 400 
every,  may  be  rebutted  by  every  sort  of  evidence,  471 
strong  against  an  act  done  by  the  agency  of  the  party  benefited,  193 
PRESUMPTIVE  REVOCATIONS,  458 
how  to  be  repelled,  341 — 343 

placed  by  Lord  Kenyon  and  Lord  Mansfield  on  different  grounds,  452 
of  a  will,  from  siprimd  facie  cancellation,  401—407 
PRESUMPTIVE 

evidence  to  believe  the  revocation  of  a  will,  479 
PREDILECTION, 

•natural,  for  children  of  the  whole,   in  preference  to  tho«e  of  half 

blood,  92 

PRESERVATION, 

careful,  of  a  will,  351 
PRESCRIPTIVE  RIGHT, 

roust  be  clearly  proved,  325 
to  a  pew,  presumes  a  faculty,  324 
POWER  OF  ATTORNEY, 

not  necessary  to  enable  a  femme  coverie  to  dispose  of  property  left  to 

her  beparate  use,  353 
PRIMOGENITURE 

gives  no  right  to  an  administration,  123.  125 
ccBteris  paribus^  it  may  incline  the  balance,  125 
PROBATE 

of  a  codicil  called  in  and  reroked,  22 
will  revoked,  84 
the  Ecclesiastical  Court,  does  not  decide  upon  the  right  of  dispo- 
sition, but  upon  ihefadum  of  a  will,  353 
granted  without  the  consent  of  the  husband,  to  property  bequeathed 

his  wife  for  her  separate  use,  354 
Court  of,  does  not  decide  on  the  right  of  disposal,  but  on  the  fadum  of 

a  will,  313 
its  duty  and  function,  34 

must  establish  the  will  of  the  deceased,  though  he  should 

have  made  it  contrary  to  his  intention,  37 

ought  to  be  on  ttt  guard  against  establishing  informal  papers, 

where  they  are  to  operate  in  coojauction  with  a  regular 

will,  37 
granted,  if  only  part  of  a  will,  187 
PROCESS 

to  compel  %  person  to  bring  in  an  administration,  176 
PROCEEDINGS 

in  the  country  Courts,  frequently  irregular,  235 
PROCTOR, 

whether  his  appointment  is  analogous  to  the  appointment  of  an  attor- 
ney, 275,  276 
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PROCTOR 

constituted  by  his  proxy  dominus  lUiSj  276 
PROOF, 

burthen  of,  unusually  strong,  1D4.  106.  296 

not  equal  to  the  exigencies  of  the  case,  87—  196 

order  of,  inverted,  100 

failure  of,  198—200 
PROSECUTOR, 

in  a  case  of  bigamy,  must  proye  the  validity  of  the  first  marriage,  313 
PROTEST 

over -ruled,  with  costs,  %A7 
PROXY 

exhibited,  n  273 

how  far  the  recital  of,  follows  the  description  of  the  party  in  the  cita- 
tion, 275 
PUBLIC 

interested  in  knowing  whether  persons  cohabiting  together  really  are 

married,  630 
PUBLICATION  OF  BANNS, 

under  false  names,  230.  602 

R. 

RECOGNITION 

of  a  testamentary  paper,  94.  121.  154 
pleaded,  337 
evidence  of,  338 
REGISTER, 

copy  of,  belonging  to  a  dissenting  chapel,  not  pleadable  as  eride  i  ce,  315 
of  a  dissenting  chapel,  may  be  produced  at  the  hearing  of  a  ci<ise,  and 

made  evidenca  to  a  certain  ext3iit«  315 
REGISTRY 

of  marriage,  required,  26  Geo.  IL  c.  33,  313 
REGISTRARS'  DEPUTY 

called  upon,  by  the  Court,  to  give  their  opinion  as  to  hand- writing,  83 
REPAIRS 

of  a  pew,  how  far  assistant  to  establish  a  prescripti?e  right,  323 
lining  and  cushioning  a  pew,  not  considered  as  such,  331 
REPEAL 

of  a  subsequent  statute  rerives  a  preceding  one,  418 — 425 
REPUBLICATION 

of  a  will,  whether  necessary,  408 

former  will,  where  a  subsequent  will  is  in  existence,  must  be  une- 
quivocal, 336 
will  not  proved,  334 
REVIVAL 

of  a  will,  question  respecting,  400.  406.  419.  425 

not  held  from  the  death  of  either  of  the  parties  from  whose 

birth  the  law  had  presumed  a  revocation,  341 
by  necessary  implication,  410  ' 
RESIDENCE 

of  parties,  not  to  be  enquired  into,  for  the  purpose  of  annulling  a 

marriage,  503 
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REVOCATION, 

presnmptions  concerning,  401—405 
of  a  will  presumed,  467 

the  principle  of,  derired  from  the  civil  law,  454 
REVOCATIONS, 

presumptiTe,  placed  by  Lord  Mansfield  and  Lord  Kenjon  on  different 

grounds,  45^ 
RIGHT,  POSSESSORY, 
in  a  pew,  316 

not  good  against  the  chnrchwardens  and  ordinary,  324 
prescriptive,  to  a  pew,  cannot  be  regulated  by  the  churchwardens, 

324 
ROMAN  LAW, 

presumes  an  intention  not  to  exclude  children,  496 
ROMAN  SOLDIER 

might  write  his  will  on  the  ground  with  his  sword,  29 — 35 
indulged  with  peculiar  pririleges  in  making  his  will,  28 
RULE 

of  English  law,  with  respect  to  lucid  interrals,  derived  from  the  civil 

law,  99 
the  civil  law,  respecting  the  cancellation  of  wills,  408 
presumptive  revocations,  468 


s. 

SANE 

acts,  what,  105 
SANITY 

must  be  proved  at  the  time  of  the  act,  88 
SEATS 

in  church,  the  general  superintendance  of,  rests  with  the  ordinary, 

234 
distribution  of,  rests  with  the  ordinary,  323 
SENTENCE 

of  suspension,  pronounced  by  the  Bishop  in  person,  275 

may  be  pronounced  by  the  Chancellor  of  the  diocese, 

276 
SCOTCH 

settlement,  admitted  to  probate,  11 
SEQUESTRATION 

of  a  living  decreed,  271 
SIMILITUDE 

of  handwriting  may  be  satisfactorily  established,  81 
STATUTES 


cited,  3Edw.I.  1.  19.    >     .^. 
1  Edw.  IIL  1.  11.^     ^^'*- 


21  Hen.  VIII.  c.  5,  125.  240 
STATUTE  OF  FRAUDS 

prohibits  a  written  will  from  being  revoked  by  parole  evidence  only, 

mtroduced  new  rules  as  to  the  revocation  of  wills,  467 
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SPONTANEOUS 

act  of  a  testatrix,  105 
SUBSTANCE 

of  proceedings  to  be  looked  to,  rather  than  the  form,  233 
SURNAMES 

of  great  antiquity  in  England,  n  139 

granted  by  the  crown  in  virtue  of  offices,  ft  139 
SURROGATE, 

the  authority  of,  cannot  exceed  that  of  his  principal,  205 
SUSPENSION 

from  a  living  for  three  years,  270 

sentence  of,  270.  278 

effect  of  such  a  sentence,  275 

for  non-residence,  275 

ab  officio  et  beneficioj  275 

in  triennium,  definite,  278 
SWINBURNE 

cited,  4.  6.  58.  416,  417.  419.  466.  476.  479 


T. 

TESTAMENTARY 

paper  ambulatory  till  the  death  of  the  testator,  4 

schedule,  6 
THREE  PAPERS  established  as  containing  together  a  will,  128.  131 
TRUE  NAMES  essential  to  the  publication  of  banns,  140.  230.  502 


V. 

VESTRY     . 

has  no  right  to  dispose  of  pews  in  a  church,  322.  326 

opinion  of,  ought  to  hare  weight  with  churchwardens,  324 
VINNIUS 

cited,  411 
VOET 

cited,  444 

u. 

UNCERTAINTY 

to  be  guarded  against  by  all  courts,  497 
UNEXECUTED 

paper  established,  12 
UNFINISHED 

paper  established,  ]  2 

draft  cannot  be  established  unless  it  be  shewn  that  the  deceased  was 
prevented  by  ioTiiicible  necessity,  or  the  act  of  God,  from  com- 
pleting it,  430 
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UNIFORMITY 

in  the  mode  of  performing  divine  worship^  a  leading  principle  of  the 

Church  of  Eoglaod,  283 
USE  IMMEMORIAL, 

how  implied  in  a  plea,  320 

w 

WENTWORTH 

cited,  n  335.  386 
WIDOW 

cannot  marry  the  brother  of  her  former  husband,  202 
WIFE  . 

without  any  authority  frqm  her  husband  may  dipose  of  property  left  to 

her  separate  use,  353 

if  she  enjoys  personal  property  separate  from  her  husband,  she  roust  be 

held  to  enjoy  it  with  all  its  incidents,  354 
WILL 

unfinished  and  unexecuted,  admitted  to  probate,  12 

four  papers  propounded,  as  containing,  39 

made  by  interrogatories,  admitted  to  proof,  53 

extraordinary  form  of,  justified  by  extraordinary  circumstances,  57 

not  to  be  extorted  from  a  dying  person  by  importunity,  n  58 

probate  of,  granted  in  error,  84 

original,  given  out  of  the  registry,  and  revoked,  84 

impeached  on  the  ground  of  insanity,  84.  00 

properly  recommended  to  be  made  by  a  clergyman,  89 

established,  89.  121,  122 

subscribing  witness  to,  not  examined,  94 

contained  in  three  testamentary  papers,  131 

destroyed  during  the  life  of  the  testator,  but  without  his  knowledge, 

substantiated  and  established,  149 

pronounced  for,  as  contained  in  the  deposition  of  a  witness,  154 

repropounded,  180 

part  of,  established,  and  part  held  not  to  be  sufficiently  proved,  187. 

198.  357 

written  in  part  by  a  person  benefited,  191 

in  part  supported  by  declarations,  193 

set  aside  for  want  of  adequate  proof,  254 

of  an  older  date,  established,  268 

republication  of,  not  proved,  338 

latest,  in  point  of  date,  established,  339 

ambulatory  till  the  death  of  the  testator,  34.  337. 419.  434 

presumptively  revoked,  401 

of  a  widower  presumptively  revoked  by  marriage  and  the  birth  of  a 

child,  339 

of  a  batchelor,  presumtively  reyoked  by  marriage  and  the  birth  of  a 

child,  452.  478 — 481 

presumptively  revoked  by  marriage  and  the  birth  of  afchild,  though  th» 

child  die  before  the  father,  340.  342.  343 

revoked  by  circumstances,  488, 489 

presumptive  revocation  of,  rebutted,  343.  470,  471,  472 

1 
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WILL, 

informal,  established^  345 

propounded  as  it  stood,  prior  to  alterations  appearing  on  the  face  of  it, 

n35l 
of  a  married  woman,  disposing  of  property  left  daring  coverture,  to  her 

'  separate  use,  established,  352 
limited  probate  of,  granted,  352 

contingent  interest  under,  enables  a  party  to  bring  a  suit  to  annul 

an  incestuous  marriage,  355 
written  during  the  life  of  the  testator,  but  not  in  his  presence,  nor  read 
oyer  to  him,  may,  under  circumstances,  be  established,  370 
clause  in,  struck  out  by  the  Judge,  374 
question  as  to  cancellation  of,  375.  406.  424 

reyival  of,  375.  407.  414 
supersedes  a  draft,  400 
if  revoked,  draft  revoked  also,  400 
cases  as  to  the  revival  of,  depend  on  their  particular  circumstance<i, 

400 
cancellation  of,  established,  405.  446 
written  on  the  envelope  of  a  former  will,  405 

the  execution  of  a  second^  revokes  one  previous,  in  existence,  410.  412. 

414.  418.  425 
the  factum  of  a  second,  is  a  presumptive  revocation  of  a  prior  will, 

415 
if  second  destroyed,  question  whether  any  act  of  revival  necessary  to  set 

up  a  former  one,  414 
whether  it  can  be  set  aside  by  parole  evidence,  under  the  statute  of 

frauds,  422—430 
lij  the  Roman  law  cancelled  fay  the  act  of  completing  another,    434. 

437 
in  England  can  have  no  effect  till  the  death  of  the  testator,  426 
may  be  written  with  any  material,  28 
written  in  pencil,  is  as  valid  as  written  in  ink,  28 

chalk  or  slate,  is  valid,  29 
Roman  soldier  indulged  with  peculiar  privileges  in  making,  29 
must  be  written  while  the  testator  is  of  sound  and  disposing  mind,  29 
by  the  civil  law,  revoked  by  the  birth  of  a  child,  450.  476,  477 
revoked  by  the  birth  of  children,  combined  with  other  circumstances,  447 
once  executed,  remains  in  force  till  revoked  animo  revocandiy  466 
implied  revocations  of,  467.  476 

not  within  the  statute  of  frauds,  467 
necessarily  means  iestaiio  mentis^  473 
revoked  on  the  ground  of  presumed  intention,  478 
as  inoilicious,  478 

from  alteration  of  estate  and  circumstances,  479 
principally  by  the  birth  of  a  child,  482 
made  twelve  days  after  marriage,  held  not  to  be  revoked  by  the  birth 

of  issue,  484 
contingent,  revoked,  485 
revoked  by  birth  of  issue  alone,  489 — 491 

may  be  ravoked  by  birtk  of  iisoo,  and  other  clrcnoiitances,  marriage 

not  being  one^  492.  497 
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WILL, 

intention  to  refoke,  implied  from  change  of  circninstances,  496 
WITNESS 

died  before  he  was  repeated  or  examined  on  the  adverse  interrogatories, 

280 
may  be  discredited  on  cross-examination,  281 
subscribing,  not  examined  to  the /oc^tfm  of  a  will,  94 

may  be  produced,  and  examined  upon  interrogatories  by 

the  party  contesting  suit,  04 
liable  to  some  degree  of  discredit,  102 
WITNESSES, 

opinion  of,  not  to  be  depended  upon,  102 
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